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FOR 


HUGH DA LRYMPLE of Fordell, Eſq; 
T 0 


The PET ITIO N of John Henderſon younger 
of Fordell, Eſq; and others, Freeholders in the 
„ene of Fife. 


PON the 6th of May 1765, the reſpondent obtained a 
Ar r oa from Mr W emyſs of Wemyſs, of the 
lands of Powguild and Glenningſton. 
This wadſet was conflituted, as is now commonly 
peace by an unilateral deed. It begins thus. I James 
5 Wemyſs of Wemyſs, Eſq; ſuperior of the lands and others 
underwritten : Whereas Hugh Dalrymple of Fordell, Eſq; has 
made payment to me of the ſum of L. 20 Sterling for my 
granting thele preſents, whereof I hereby grant the receipt, re- 
nouncing all exceprions and objections in the contrary; there- 
fore wit ye me to have ſold, annailzied, and diſponed, as I, by 
theſe preſents, ſell, annailzie, and diſpone, to and in favour of 
the ſaid Hugh Dalrymple, his heirs and aſſignees, heritably but 
redeemable, always and under reverſion, in manner after men- 
tioned, all and haill the lands of Powguild and Glenningſton,“ 
&c. After this follows the procuratory of reſignation for reſign- 
ing the lands in the hands of his Majelty, in favour and for 
new infeftment to be- granted to the reſpondent, ** heritably but 
* redeemable always and under reverſion,” as follows, VIZ. a Pro- 
N viding always, as it is hereby expreſsly agreed upon, chat the 
lands 
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„ 
lands and others above diſponed ſhall be redeemable by me, my 
** heirs and ſucceſſors, from the ſaid Hugh Dalrymple and his fore- 
** ſaids, at the term of Whitſunday 1770 years, or at any other 
term of Whitſunday thereafter, by payment making to them, 
or conſignation for their behoof, of the ſum of L. 20 Sterling, 
upon premonition to be made to them forty days preceding 
the term of redemption, perſonally, or at their dwelling-pla- 
ces, in preſence of a notary and witneſles, as effeirs; and in 
caſe of abſence, or refufal, the redemption- money to be con- 
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** ſigned in the hands of the caſhier of the Royal Bank, or trea- 


cc 


ſurer of the Bank of Scotland, upon the peril of the conſigner; 
and the place of redemption to be within St Giles's church, at 
that place where the Earl of Moray's tomb is ſituated ; and an 
extract of thele preſents, or of the infeftment to follow here- 
upon, {ſhall be as good, valid, and ſufficient, for uſing the or- 
der of redemption, as if a particular reverſion were granted on 
a paper apart, with all ſolemnities neceſlary.” 
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The deed next contains a clauſe of-warrandice, with an excep- 
tion therefrom of the feu-rights granted by Mr Wemyſs, his pre- 
decellors, or authors; after which it proceeds as follows. And 
* farther, I by theſe preſents not only aſſign, transfer, and dif- 


** pone, to the ſaid Hugh Dalrymple and his foreſaids, the whole 


©. writs, rights, titles, and ſecurities, of and concerning the lands 
and others above diſponed, but alſo the feu-duties and other 
** caſualties of ſuperiority payable forth of the ſaid lands from 
and after the term of Whitſunday next to come, and in all 
time coming, during the not redemption, as aforeſaid.” 
In conſequence of this diſpoſition, and a reſignation following 


thereon, the reſpondent obtained a charter from the crown, dated 


the 3d, and ſealed the 31ſt of July 1766; and in virtue of the 


precept contained in that charter he was infeft upon the 21ſt of 


Auguſt; and his ſeiſin was recorded upon the 2oth of September 


1766. V Te 
The reſpondent claimed to be inrolled as a freeholder of the 


county of Fife at Martinmas 1767; and for that purpoſe produced 


his charter and ſeiſin, together with a certificate, that the lands 
were valued in the ceſs-hooks at L. 888 Scots. But it having been 
objected, That he had not produced the diſpoſition upon which 
the charter did proceed, from which alone it could appear, whe 
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ther his right was of the nature of a proper or improper wadict,. = | 
the meeting refuſed to inroll him. #111 
This judgement of the freeholders was clearly erroneous. In a 10 
queſtion of inrolment it is not neceſſary to produce the warrant of 
the charter: it is ſufficient to produce the inveſtiture, by which 
the claimant is eſtabliſhed to be the vaſſal of the crown. How- 
ever, as his inrolment at that rime was a matter that could be at- 
tended with no conſequences; fo he did not incline to be at the 
trouble and expence of complaining to your Lordſhips of the 
judgement of the freeholders; as there could be no doubt that he 
might claim again to be inrolled at any ſubſequent meeting, and 
that he could then remove ſcruples which they then appeared to 
entertain, by production of rhe diſpotition. But as the political 
firuation of the county rendered it of little 'conſequence, he 
did not think of renewing his claim, till lately, when a vacancy 
having happened, by the death of the late repreſentative, ſeveral 
candidates offered their ſervices to the county. 
The reſpondent being attached to one of theſe candidates, re- 
 folved to proſecute his right; and accordingly appeared at the day 
of election, and produced his titles in order to be inrolled ; when 
a new and unexpected objection was ſtated to his claim, viz. That 
the diſpoſition from Mr Wemyſs was not a proper wadſet, but 
only a redeemable right, which was reprobated by the act of the 
12th of Queen Anne. To this objection an anſwer was made 
that was ſatisfactory to a nic, of the meeting; and the re- 
ſpondent was inrolled accordingly. 
Againſt this judgement of the frecholders, the petirioners pre- 
ferred a complaint to your Lordſhips; which was followed with 
anſwers, replies, and duplies. In theſe papers the petitioners in- 
liſted upon the objection that had been ſtated at the meeting of 
the freeholders, viz. That the reſpondent's right was not a proper 
wadſet; and, in the replies, the petitioners, for the firſt time, 
ſtirred a new objection, but which ſeems to be given up in this 
4 petition, viz. That the diſpoſition produced by him, was not a 
M warrant for the charter, as the diſpoſition ſuſpended the redemp- 
dioon till Whitſunday 1770; whereas, by the charter, it was ſuſ- 
pended till Whitſunday 1777: and when the cauſe came to be ad- 
viſed, a new objection was {tated from the bar, which had not 
formerly occurred to the petitioners counſtel, vie. That the ſeiſin 
was null. And your Lordſhips, of this date, pronounced the fol- Mar. 7. 1776. 
lowing 
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to ſupport his claim, to ſhow, either that his right is a proper wad- 
to vote; that the reſpondent ſeemed to be at a loſs which of theſe 
pliſhing the former, and ſometimes the latter propoſition. 


the reſpondent was under any difficulty in taking up his ground 


the right in queſtion is to all intents and purpoſes a proper wad- 
ſet; and, 20, et Jeparatim, That a ſale ſub patto de retrovendends, 


an impignoration of lands, in ſecprün of a ſum of money lent: 


(41 3} 


lowing interlocutor. ©* The Lords having . this peti- 
„tion and complaint, with the anſwers, replies, and duplies, 
„ they repel the objections, and diſmiſs the complaint ; and de- 
„ cern,' 
The petitioners have reclaimed againſt this interlocutor. The 
petition is ordained to be ſeen and anſwered; and, in obedience 
thereto, this is humbly offered on behalf of che reſpondent : and 
after all that has been ſaid in the -petition, he is humbly confi- 
dent, that, upon reconſidering the caſe, your Lordſhips will have 
no difficulty 3 in affirming the interlocutor. 
The firſt point inſiſted upon in the petition is, That the reſpon- 
dent had no right to be admitted on the roll of trecholders on ac- 
count of the nature of his right. 
This objection is founded upon the ſtature of the 12th of Queen ; 
Anne; by which it is enacted, © That no infeftment taken up- 
4 on any redeemable right whatever, except proper wadſets, ad- 
judications, or appriſings, allowed by the act 1681, ſhall intitle 
the perſon ſo infeft to vote, or be elected,” &c, The petition- | 
ers ſay, that it will be incumbent upon the reſpondent, in order 


ſet, or that other redeemable rights do, under this ſtatute, intitle 
grounds to take up; that he ſometimes appeared to aim at eſta- 
But the petitioners are very much miſtaken in ſuppoſing, that 


in this caſe. He neither was nor could be under any puzzle in 
that reſpect; as the two pleas are perfectly conſiſtent, and hang 
extremely well together; nor does his inſiſting upon the one 
ground in the leaſt hurt his plea, as endeavoured to be ſupported 
upon the other, He humbly purpoſes to maintain, 1, That 


where the diſponee is intitled to the full uſe and poſſeſſion of the 
lands during the ſubſiſtence of the rights, without accounting, is 
not {truck at by the ſtatute of the 12th of Queen Anne: and if 
he is ſuccelsful in eſtabliſhing either of theſe pr opoſitions, the ob- 
jection of courſe will fall to be repelled. 
Ihe exception taken to the right in queſtion is, That a wadſet is 


the 


„ 


the reverſer is debtor, che wadſetter creditor, and, like any other 


creditor, muſt have a right to redemand payment of his money 


if he incline: whereas, in a ſale, a price is paid; the lands are not 


given in ſecurity, but conveyed | in property : and that, with re- 


ſpect to the preſent right, there is not a ſingle word in it that can 


import a loan of money, or an impignoration of lands; and that 
it is impoſſible to figure a ſale under reverſion conceived in any o- 


ther form. 


But it would be attended with dangerous conſequences to the 


lieges in general, if the rights of parties were to depend upon cri- 
ticiſms and niceties in point of language. The law hath pointed 
out no verba ſolennia, as eſlential or indiſpenſably neceſlary in the 
conſtitution of a wadſet; and therefore, in judging whether the 
preſent right is a proper wadſet or not, your Lordſhips will attend 
to the nature of the right that is eſtabliſhed, and not to the words 


that have been uſed in conſtituting it. There is no charm in the 


word wad/ct ; it is not the writer's ſaying that it is a proper wad- 
ſet that will make it ſo; but whether it is ſo or not, muſt depend 
upon the nature of the deed itſelf, and whether the right that is 
thereby created in the grantee is really of the nature of a pr 2 
wadſet or not. The reſpondent apprehends, that it is by n 

means eſſential to the conſtitution of a wadſet, that the Wee dern 


ſhould have the power to call for his money z and accordingly, in 
practice, ſo far was a clauſe of requiſition from being thought eſ- 


{ential to the conſtitution of a wadſet, that in ancient times it 


was ſeldom or never inſerted. Numberleſs were the wadſets in 


Scotland in former times, and yet the reſpondents believe, that 
the petitioners will find it a difficult matter to point out any old 
wadſet containing a clauſe of requiſition. Clauſes of e 
whether they ſhall be conſidered as eſſential or not, do not belong 
more to a proper than to an improper wadſet, or any other right 
of the like nature: and in order to ſatisfy your Lordſhips, that 


ſuch clauſes were not conſidered as eſſential to the conſtitution of 


a right over lands in ſecurity of a loan of money, it is only ne- 
cellary to obſerve, that the old infeftments of annualrents con- 


tained no clauſe of requiſition; ſo that unleſs the debtor choſe to 


redeem, the right behoved to ſubſiſt for ever. 
It is from the ancient practice alone that this matter can be in- 
reſtigated, A proper wadler is a ſecurity that is now never thought 


of, No debtor chuſes that his creditor ſhould get any more than 
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his neat pr incipal ſum and intereſt; nor is there any reaſon Why 
he ſhould: and therefore a different mode of ſecurity has been in- 


vented, where, at the ſame time that the debtor is intitled to re- 
deem, the creditor is intitled to demand his payment when he 
thinks fit. Proper wadſets have been only introduced of late years, 


for political purpoſes; but the reſpondents can appeal to the prac- 


tice, and which has been very extenſive, that of thoſe numerous 


wadſets that have been created, the bulk of them contain no clauſe 


of requifition, but are conceived preciſely in the form of the right 


now in queſtion, without the word Wwad/et being ſo much as men- 
pers within the four corners of the deeds, or without containing 


any other clauſe. denoting them to be proper wadſets, than what 
l occurs in this caſe. 
The petitioners controvert the practice i in this caſe, and appeal 


to one of the wadſets lately granted in a northern county, which 
contains in gremio a clauſe of requiſition. But the reſpondent 
could produce numbers of inſtances to the contrary; and, during 


the ſhort time he has had to prepare theſe anſwers, he condeſcends 
upon the following, which are conceived preciſely in the ſame 


terms with the right now in diſpute, viz. Patrick Duff, writer to 


the ſignet; Alexander Duff, third ſon of the late Earl Fife ; ; John 


Innes, eldeſt ſon of Innes of Mairyfauld ; Patrick Stuart, ſon to 
Leſſmurdie; Sir James Colquhoun, in the county of Elgin; Alex, 


Stuart of Edinglaſhe, Captain John Gordon of Johnilees, George Wil- 


liamſon of Weſter Fintrie, John Lawſon of Weſtertown, Capt. James 
Abercrombie of the 3d regiment, Alexander Henry merchant in 


Banff, John Duncan of Balchars, Alexander Adamſon of Nether- 


mill, William Leſlie younger of Balnageith, and Sir John Dalrymple 
of Couſland, in Mid-Lothian ; and it is remarkable, that Sir John's 
charter was expede by Mr Stuart, the complainer” s grandfather, 
whom the petitioner ſurely will not diſpute was abundantly intel- 
ligent in his profeſſion. 

The petitioner ſeems to conſider it as implied in a wadſet, that 
the creditor is intitled to require his money, although it contains 
no ſpecial clauſe of requiſition. 


Suppoſing the law to ſtand fo, it would afford no objection | 


to the reſpondent's qualification ; becauſe, if ſuch a right was 
implied in the nature of a wadſet, although not expreſſed, the 
ſame behoved likewiſe to be competent to the reſpondent, whole 
right is conceived in the uſual form with other wadſet-rights. 


At 
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9] 
At the ſame time the reſpondent does humbly beg leave to con- 
trovert what is here aſſumed by the petitioners. He apprehends, 
that where the wadlet-right contains no clauſe of requiſition, 


the creditor is not intitled to demand payment of his money. 
Of old, wadſetters got too beneficial bargains to think of parting 


with the poſleſſion, and calling back their money; and, when 


getting a beneficial bargain, it was thought no hardſhip, chat tlie 
creditor ſhould not have it in his power to haraſs the debtor, 


but that the money thould remain fecured upon the lands as 


long as the reverſer chuſed to allow him to retain the poſſeſſion. 
The reſpondent, therefore, holds it to be a clear caſe, that it is 


not at all neceſſary to the conſtitution of a wadſet, that the wad- 


ſetter ſhould have it in his power to call for his money. 80 it was 


determined by your Lordſhips upon the 17th January 175 5, Gal- 


braith contra Cuningham. Neither is it of any moment, what 
form of words are uſed in conſtituting the right, whether the 


lands are wad/etted and diſponed, or if they are /old, onnailzied, and 


diſponed; which are the words generally N The diſtinguiſhing 


characteriſtic of a proper wadſet conſiſts in this, that the fruits 
and profits of the ſubject are given in lieu of the intereſt of the 
money; and the hazard and benefit thereof, whether it riſe or fall, 


is the wadſetter's. The eſſence of the right does truly conſiſt in 


being interim proprietor of the ſubjects; of being intitled to apply 
the whole iſſues and profits thereof to his own benefit, without 
accounting therefor to any mortal. 
The deſcription given of a proper wadſet by Sir Thomas Craig, 1. 2. dieg. 5 
is in theſe words: Apud Normannos mortuum gagium illud 927 


eſt quod juriſconſulti 9 vocant; nempe, ut um uſus pe- 


cuniæ, alteri ipſius rei competat: quo caſu fructus non impu- 
tantur, neque qui pignus accepit, eorum nomine tenetur, aut 
de us rationem reddere: quod cum noſtris alienationibus, quz 
oppignerationes, five wadſettis, dicuntur, ſub pacto de retro- 
vendendo, five reverſione, maxime convenit; nam is cui res 
opigneratur, inveſtitur, eodem fere modo (licet {ab pacto de 


60 


cc 


wadſet to be in reality an alienation /% pace de retrovendends. 


In like manner, Sir George Mackenzie deſcribes a wadſet a5 as. 


follows. A wadſet is a right whereby lands are impignorated? 7 
or pledged for ſecurity of a ſpecial ſum, which pailes by infeft- 
ment, like other real rights, in the terms of alienation or diſ- 

poſition; 


cc 


retrovendendo) quo fi pure fafitus eſlet.” Here he explains a 
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poſition; and the A does ſecure himſelf by getting 4 


reverſion from the buyer; wherein he grants and declares the 
lands redeemable from kin: upon payment of the ſum then 
delivered, and of the annualrent thereof, which is padlum de 
retrovendendo; and expreſſes the place and time when and where 
it is to be delivered, and in whoſe hands it is to be conſigned, 
in caſe the receiver of the wadſet refuſe to accept his money, 
Reverſions may be either granted by a paper apart, or they 
may be contained in the body of the right, and are there ſaid to 


Wadſets are either proper or improper. Proper wadſets are 
thoſe wherein the wadſetter takes his hazard of the rents of 
the lands, for the ſatisfaction of his annualrent, and pays him- 
“ {elf all public burdens.” It is plain, that this learned author 
did not conſider a power in the creditor to call for his money as 
in any reſpect neceflary to the conſtitution of a wadſet. It is ne- 


ver ſo much as mentioned by him as any of the component parts 
of a wadſet; but he points out a proper wadſet to be, where the 


wadſetter has the full uſe and nent of the lands in lieu of 


the intereſt of his money. _ 


Lord Stairs idea of this matter is very clearly l in the 


Lib, 2, tit. 10. following paſſage. As to the conſtitution of a wadſet, it muſt 
be according to the thing or right impignorate; for a tack or 


liferent, or an aſſignation to theſe, or any other ceſſible right, 
Cc 


ITY 


the ordinary wadſet 1s by mfeftment of property, or of anmalr ent; 


* the conception whereof is not under the name of impledging, impig no- 


cc 


** eftabliſhed in the wadſetter, but under reverſion to the conſtituent; 


« whereby it hath two parts, the infe -ftment, and the reverſion, The 


«whether they be infeftments of property or of annualrent, or 


whether they be public, holden of the conſtituent's ſuperior, or 


60 
cc 


„of wadlets reſolve in the reverſion.” 


Here is an authority as expreſs as could well be conceived; and 


it clearly ſhows, that the right now in queſtion is, in the con- 
ſtruction of law, a proper wadſet. The learned author ſets forth 
in as many words, That che name of impledging, Se is not uſed 


in 


be incorporated in gremio juris.“ And in 11. he ſays, 


may be given in wadſet for ſecurity, and under reverſion; but 


ration, hypothecation, or the hike ; but in the terms of diſpoſition or 
* mfeftment ; whereby the property of the thing wadſet paſſeth, and is 


infeftment in wadſets is in all points like to other infeftments, 


baſe, holden of the granter himſelf ; fo that all the ſpecialties 


ESE] 


in the conſtitution of the right, but that it 1s conceived in the 
terms of a diſpoſition of the property, but under reverſion, to the 
conſtituent. He ſays, that a wadſet hath two parts; the infeft- 
ment, and the reverſion; and that all the ſpecialties of wadſets re- 
ſolve in the reverſion: but it is not ſo much as inſinuated by any 
of the learned authors, that a third part, viz. a power given to 
the wadſetter to call for his money, was eſſential in the conſticu- 
tion of the right. This being the caſe, it does not ſeem to ad- 
mit of a doubt, that the righr in diſpute to all intents and purpo- 
ies falls to be conſidered as a proper wadſet. It does not want a- 
ny one of the requiſites which the writers upon our law have 
pointed out as eſſential in the conſtitution of the right. 

The petitioners ſay, That the right of reverſion, and the hold- 
ing the rents without accounting, are not ſufficient to denote the 
right to be a proper wadſet: That though theſe are characters of 
a proper wadſet; yet they are not diſtinguiſhing characters of it: 
That there are other redeemable rights, where the rents are le- 
vied, without an obligation to account: That a diſpoſition of lands 
redeemable upon payment of a roſe-noble is one; and that the 1 

ſame is alſo the caſe of a proper ſale under reverſion. 
But there is this material difference betwixt the preſent and that 
of a right redeemable upon payment of a roſe- noble, that the laſt 
is a mere gratuitous right, defeaſible at the pleaſure of the grant- 
er, without payment of any thing but a mere eluſory ſum; which 
in reality was nothing but a matter of mere form; but which, a- 
greeable to the ideas of former times, was choug! it more conſo- 
nant to feudal principles, for the purpoſe of denuding the perſon 
that was nominally veſted in the feudal right of the lands: where- 
as in the preſent caſe a ſum of money was advanced for procu- 
ring the right; and the reſpondent is untitled, not only to the 
full uſe and poſſeſſion of the eſtate during the ſubſiſtence of the W 
right, but he cannot be denuded but upon receiving payment of i 

the ſum which was advanced by him for procuring the right, ; 
And with reſpect to a proper ſale /rb patio de retrovendendo, the 

reſpondent will by and by maintain, and he hopes to your Lord- 

ſhips ſatisfaction, that a proper ale 2 pacto de retrovendendo, 
is not ſtruck at by 1 the ſtatute of the 12th 5 Queen Anne; but 

that, in the ſenſe of that ſtatute, as well as of the ſtatute 1681, 

it falls to be conſidered in the ſame light as a proper wadſet. 

At che ſame time a very material difference does occur betwixt 
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this caſe, and that of a proper ſale /ub paclo de retrovendendo, vi; 
That the reverſion 1a this caſe 1s perpetual ; the faculty of redemp- 


tion can never be forecloſed ; but it mult be competent to the re- 


verſer, whenever he iner to redeem the lands, upon pay ment 


of the ſum ſtipulated by the clauſe of redemption ; whereas, in 


the caſe of a proper ſale, the ö of ann muſt be limited 
to a particular term. 

his is a very proper criterion by which to An a a pro- 
per ſale /ub pacto de retrovendendo, from a proper wadſet. The in- 


tention of a fale is, to transfer the right from the ſeller to the 


purchaſer : and although it may not be inconſiſtent with the na— 
ture of that contract, that the right ſhould be kept in dependence 
for a limited time; yet it is perfectly abſurd, and altogether in- 


_ conſiſtent with the nature of a ſale, to ſuppole, that the reverſion 


ſhould be perpetual; and that it ſhould never be in the power of 
the purchaſer, by any means whatever, to acquire the abſolute 
right of the thing ſold. The pactum legis commiſſoriæ in prgnoribus 
is reprobated as an unlawful paction; inſomuch that, notwith- 


ſtanding the term within which only the lands are declared re- 
deemable be elapſed, it is {ſtill competent for the reverſer to re— 
deem the lands; ſo that a limitation of the term of redemption is: 
truly inconfiſtent with the nature of a wadſet. In every wadlſct 


the right of reverſion ought to be perpetual. But the very reverſe 
is the caſe of a proper ſale. There any right of reverſion created 
in favour of the ſeller, muſt, in its nature, be limited. It is in- 
conſiſtent with the very nature of the contract, that it ſhould be 
perpetual : for when it is made perpetual, as it can, by no form 


of law, ever become a right of abſolute property; the conſequence 
is, that, from the very nature of the thing, it muſt reſolve into 
a mere right of ſecurity. The petitioners may give what names | 
they pleaſe to the right; but it 1s perfealy clear, that when | 


lands are diſponed for a ſtipulated price, with a perpetual right 
of reverſion to the diſponer, it participates entirely of the nature 


of a right in ſecurity for the ſum for which they are made re- 


deemable ; which quadrates preciſely with the petitioners own 
ideas reſpecting the nature of a wadſet-right; and when, as in 
this caſe, the lands are made redeemable for the preciſe ſam ſpe- 


 cified in the reverſion, without accounting for the rents and pro- 


fits of the lands during his poſſeſſion, it reſolves entirely into the 
right of a proper wadlet. 
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The petitioners do not ſeem to diſpute, that a wadſet may be 


conſtituted without containing an expreſs clauſe of requiſition, or 
even without mentioning the word wwadſet in gremio of the deed, 
providing it ſufficiently appear from other clauſes in the deed 
that a wadſet-right was intended. Upon that ground it was that 
your Lordihips judgement proceeded in the caſe of Scotſtarvet; 
and the reſpondent does humbly maintain, and ſubmits it to your 
Lordſhips, that no clanſe can more clearly point out the right to 


be a wadſet in contradiſtinction to a proper ſale, than the right of 


reverſion being made perpetual, When that is the caſe, it can 
never be converted into a right of property, but it mult to the 
end of all things remain a right in ſecurity, which is plainly a 
right of wadlet. 

The petitioners ſay, That the writers on our law have hinted at 
no fuch diſtinction ; and that the deciſions of your Lordſhips 
ſtand directly otherwiſe : That it has been found in ſeveral caſes, 
that the right was a proper ſale, notwithſtanding that the rever- 
fon was perpetual ; and particularly in the 1772, in the caſe Ed- 
monſton contra Tweeddale. ; 5 : 

But there is no occaſion for the authority of law-books to prove 
a propoſition clearly founded in the nature of the thing, viz. that 
where the reverſion Is perpetual, it can never be converted into a 


right of abſolute property, and muſt therefore neceſſarily remain 
upon the footing of a right granted in ſecurity of a ſum of mo- 


ney, The petitioners ſay, that the contrary had been frequently 
decided; but the reſpondent takes it for granted, that the peti- 
tioners know of no ſuch deciſions, otherwiſe they would have 


been particularly ſtated to, your Lordihips. The reſpondent, for 


his part, knows of none. | 
As to the deciſion Edmonſton contra 'Fweeddale, it does by no 
means prove what the petitioners alledge, viz. that the right was 
found to be a proper ſale, notwithſtanding that the reverſion was 
perpetual, The interlocutor of the court is in the following words. 
“ Finds, That by the conception of the diſpoſition in queſtion, 
and of the ſaid writing relative thereto, the ſaid diſpoſition was 
granted by the defender, and accepted by the purſuer, in /clu- 
tum of the debt; but redeemable upon payment of the princi- 
pal ſum, intereſt, and expences, being recovered by intromit- 
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eder. 
The 


fon with the rents, or by payment being made by the defen- 
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The above interlocutor does by no means find, that the right 


in that caſe was a proper ſale. It, with ſubmiſſion, could not 


find ſo. It implies a contradiction, that a right clogged with à 
perpetual reverſion, and which, to the end of all things, can ne. 
ver be converted into a right of property, ſhould, notwithſtand— 
ing, be held a proper fale, All that was found in that caſe was, 


that it was not competent for the diſponee to inſiſt for payment of 
his money; which is by no means inconſiſtent with a right in ſe- 


curity. Many were the annualrent-rights of old, where payment 
could not be demanded by the annualrenter but he behoved to 


retain the ſame, until the per thought proper to redeem the 


annualrent. And indeed, where a wadſet contains no proper 
clauſe of requiſition, nor any clauſe pointing out a power in the 

wadſetter to call for his money, the reſpondent does humbly 
maintain, that the wadſetter, in ſuch cafe, has no right to de- 
mand payment; but that he muſt content himſelf with holdinp 


the poſleſſion of the lands, until the debtor fhall think proper to 


e de And indeed this was generally ſo far from being a hard— 
ſhip, that a very BO benefit did from thence ariſe to the wad- 
A 

On the other hand, that a right, ſuch as the preſent, contain- 
ing a perpetual reverſion; was a proper wadſet, and ſufficient to 
give a freehold qualification, was ſolemnly determined by the 


0 court in the caſe of Munro of Culcairn. 


In that caſe a diſpoſition was granted by Sir Robert Munro of 
Fowlis, in favour of George Munro of Culcairn, his ſecond ſon, 
which contained the following clauſe of reverſion. ** Likeas it is 
hereby expreſsly declared, That the foreſaid lands, &c. {hall 

be redeemable by me _ my foreſaids, at any term of Whit- 

{ſunday hereafter following, for payment or confideration of the 
ſum of 1000 merks Scots money, forty days before the foreſaid 
term, in the hands of any of the magiſtrates of the town of Tain, 
or any reſponſible perſon of the pariſh of Alneſs, if refuſed by 
my ſaid ſon; to which effect a double of this right, or an ex- 
5 track of the ſeifin to be taken hereupon, ſhall be a ſullicient 
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his above ſpecified.” This deed contained no clauſe of requi- 


ſition, nor was the word wad/et fo much as once mentioned within | 


the four corners of it. 


Mr Munro of Culcairn having obuined a charter, and got him- 
| {cl} 


warrant for redeeming the ſamen lands, from my ſaid ſon, and 


9 
ſelf infeft, was inrolled as a rechen der of the county of Roſs; 
but a complaint having been preferred againſt him under the 5 hs 


thority of the act of the 16th of his late Majeſty, in which it was 
objected, That his right was not a proper wadſet, the Lord Drum- 


& objection to Culcairn's qualification, viz. That by his charter 
produced of the lands of Contulich, it appears, that the ſaid 
lands are redeemable from him by his author Sir Robert Mun- 
„ ro his father; repels the ſame; and finds, That, notwithſtanding 
«© thereof, the ſaid Captain George Munro of Culcairn i 15 ſulliciently 
e. intitled to continue upon che roll of electors of a member to 


interlocutor a moſt claborate reclaiming petition, draws: by a very 
able lawyer, having been preterred, the fame was refuſed without 
anſwers. | 

The petitioners ſay, That the diſpoſition 1 in that caſe had been 
granted as far back as the 1708, prior to the ſtatute of the 12th of 
Queen Anne. But as that was no ſufficient ground for differencing 
that caſe from the preſent, as it is certain, that that ſtatute did 
equally ſtrike againſt rights executed before the ſtatute, and thoſe 
executed after it; ſo the petitioners find themſelves under the ne- 
ceſſity of arraigning the judgement as erroneous. But as that caſe 
was decided by as able judges as ever ſat upon any bench, ſo it 


would require ſomething more than the 2½%½ dixit of the petitioners 


to prove, that it is not founded in the principles of the law of Scot- 
and.: 

It is of great importance to the lieges, that the decifions of the 
ſupreme court, eſpecially in queſtions reſpecting the conſtitution 
of their land- rights, ſhould be uniform; becauſe it is upon the 
faith thereof that the lieges do rely. It is, in many caſes, a mat- 
ter of indifference, how the matter is fixed, providing it be fixed. 
It was undoubtedly in the reſpondent's power, with the ſame 
trouble and expence, to have conſtituted his right in the manner 
and form contended for by the petitioners, if he had thought that 
method more unexceptionable: and if the reſpondent kath- fra- 
med his right in the manner that was approved of by the judge— 
ment of the ſupreme court, it would be extremely hard, that he 


ſhould be now told, that kis right muſt be {et aſide as ineffectual 
'D tor 


more Ordinary, after reporting the caſe to the court, pronounced 
an interlocutor upon the 2d of July 1745, in the following terms, 
„Having adviſed with the Lords as to the import of the ſecond 


„ ſerve in parhament for the ſhire of Rots.” And againſt this 


( 14 ) 


for the purpoſes for Which it was intended, becauſe your Lord-. 
{hips predeceſſors were ignorant of the law, and that the reſpond- 


ent ought not to have relied upon their judgement. 


The petitioners ſay, That the deciſion in the caſe of Culcairn, 
docs not appear to be defenſible upon any ground; for that the 
deed which gives rife to the queſtion, proceeds upon a general 
narrative of onerous cauſes, without bearing — any ſum of mo- 


ney was advanced. 
But the clauſe of reverſion, is at any rate, ſuſſicient to explain 


the onerous cauſes mentioned in the preceding part of the deed. 


At the ſame time the refpondent apprehends, that the advan- 
cing a ſum of money, although it 1s the common and ordinary 


inductive cauſe, yet it is not eſſential to the conſtitution of a pro- 
per wadſet. In former times, when money was a ſcarce commo- 


dity in this country, 1t was common and ordinary for gentlemen 
to provide their younger ſons, by granting proper wadſets upon 
parts of their lands, redeemable by their elder brother, and his 
heirs, for payment of ſuch fums. as the father thought proper. 


No money was in that caſe advanced for granting the right; and 


yet it was never doubted of, that ſuch deeds were, to all intents 


and purpoſes, proper wadſet-rights. 9 


The judgement in the caſe of Dumbarton was pronounced after 
the i of the reſpondent's right. At the ſame time he 
cannot conſider it as a judgement againſt him. There is no ſimi- 
larity betwixt the two caſes. The lands were in that caſe diſpo- 
ned to one perſon in liferent, and to another in fee ; which was | 
certainly a ſtrange anomalous right, and quite inconſiſtent with | 
the idea or nature of a proper wadſet. It was, in the firſt place, 
an abſurdity, to create a hferent upon a right which was redeem- 
able at the term of Whitſunday 1772, or at any other term of 
Whitſunday or Martinmas thereafter ; and it was likewiſe abſurd 
for the fiar, to claim a vote upon the footing of being a 
wadfſetter, when he neither did, nor could, draw any profits out 
of the eſtate, at leaſt as long as the liferenter lived. It is a ſtrange 
ſort of a wadſet, to give the right to one, and the poſſeſſion to 
another : ſo that that judgement 1s not in the leaſt applicable to 
the preſent queſtion. And if the fact were as the petitioners re- 
preſent it, viz. that the deciſion had proceeded, not upon the ſpe- 
cialties of the caſe, but entirely upon the footing of a redeemable 


richt ſtruck at by the kante of the 12th of Queen Anne, the 
reſpondent | 


n 


2 — — SS = __ » Sas 2 
9 WT. * - . REY. : | 8 * ne a——_ - : 


\ 18+ ) 
reſpondent will be pardoned for paying the ſame compliment to 
the judgement, that the petitioners do to the judgement of your 

redeceſſors, viz. that it was erroneous : for the reſpondent, with 
all ſubmiſſion, cannot but conſider it as a clear point, that a diſ- 
poſition of lands, with a perpetual reverſion in favour of the diſ- 
poner, can be conſidered in no other light than a right in ſecu- 
rity of a ſum of money ; and that where, by the conception of 


the deed, the diſponee is intitled to the full poſſeſſion of the lands, 


without accounting to any perſon whatever, it is to all intents 
and purpoſes a proper wadſet; and therefore, upon the moſt 


ſtrict and literal conſtruction, both of the ſtatute 1681, and the 


ſtatute of the 12th of Queen Anne, the reſpondent's right, as be- 


ing to all intents and purpoſes a proper wadſet, mult afford a good 


freehold-qualification. 


As therefore the firſt propoſition is clearly eſtabliſhed, it be- 


comes truly unneceflary to trouble your Lordſhips with the ſe- 


cond branch of the argument, viz. That a proper ſale fub padto de 


retrovendendo, where the diſponee has the full poſſeſſion during 


the ſubſiſtence of his right, without accounting ; that ſuch right 


is not ſtruck at by the ſtatute of the 12th of Queen Anne, but 


falls to be conſidered in the ſenſe of that law as a proper wadſet. 
However, this point is alſo ſubmitted to your Lordſhips. 


It has been already obſerved, that it is of no moment what 


form of words are uſed in conſtituting the right: but where a 
man does with his money purchaſe an interim right of. property 
in the lands, and in conſequence of which he is intitled to the 


whole iſſues and profits of the lands, without accounting to any 


mortal as long as the right ſubſiſts; and where the right cannot 
be taken from him, but upon payment of the ſum which he gave 
for obtaining it; the perſon poſſeſſed of ſuch a right falls to all in- 
tents and purpoſes to be conſidered as a proper wadſetter in the 
ſenſe of both the foreſaid ſtarutes, and muſt be intitled according- 
ly to vote in the election of a member of parliament, 

This is plainly the import of the ſtatute 168 1. It was clearly the 
intendment of that law, to confer the right of voting upon the per- 


fon who was the proprietor of the ſubject, who held the rents and 


profits thereof for his own benefit without accounting to any 
mortal; but that, on the other hand, where it was a mere right in 
ſecurity, and where the perſon poſſeſſed of that right was account- 


able for his intromiſſions, that he ſhould not, in virtue of any 


ſuch right, have a title to vote. Upon that idea it is, that proper 
wadſetters, 
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wadſetters, and adjudgers and appriſers, after expiry of the legal 
are deglared to have the right of voting; but that, during the legal, 
the heritor having right to the reverſion, ſhall have the vote; 
* and that no perſon infeft for relief or payment of ſums 
„ ſhall have vote, but the granters of the ſaid rights, their heirs 
“or ſucceſſors.” The clear idea adopted by that act of parlia- 
ment was, that the perſon who was interim proprietor, who was 
1 to the full uſe and benefit of the ſubjects withoutac count- 
„ſhould be the perſon intitled to vote. The act of voting is, 
like any other act of poſſeſſion, an exerciſe of his right of proper— 
ty; and the intention of the law was, to confer that privilege upon 
the perſon who was intitled to the full uſe and enjoyment of the 


ſubject in every other reſpect. It was never the intendment of the 
ſtatute, to diſtinguiſh betwixt a proper wadſet, and a ſale . pacto d. 
retrovendendo, providing the purchaſer was intitled to the full ule 


and enjoyment of the ſubjects, without being accountable there- 


for; nor was there any room for making the diſtinction, as their 
effects were preciſely the ſame, The rights were in their nature 
the ſame in as and ee of the ſame effects to the 
Prop letor. 


A proper wadſet ; is in reallt 10 4 fale ſub pacto de retrowendends, 
of. of the rights are preciſely the 
ſame; fo that if a right of voting is given to the one, and denied 


to the other, it 1s the only particular: in which they do differ. But 
as the legiſlature can never be accuſed of abſurdity, ſo it is impoſ- 


ſible to ſuppoſe, that they would confer upon one right the privi- 


lege of voting, and deny it to the other, when the two rights were 
materially and ſubſtantially the ſame; and therefore it muſt fol- 


low of conſequence, that the legillature did not mean to make 


any diſtinction betwixt the two caſes in the ſoreſaid particular, 


but that a ſale /ub paclo de retrovendendo, where the proprietor, du- 
ring the ſubſiſtence of his right, was intitled to the full uſe and 


poſſeſion of the ſubject, without accounting to any mortal, was in 


every reſpect a proper wadſet, in the ſenſe both of the ſtatute 
1681, and likewiſe of the ſtatute of the 12th of Queen Anne. 

The petitioners argument proceeds upon a miſapprehenſion of 
the ſtatute of the 12th of Queen Anne. They ſuppoſe, that a ſale 


ſub pacto de retrovendendo, even where the diſponce is unaccount- 
able proprietor during the ſubſiſtence of his right, is different 


rom a proper wadſet; and therefore, being redeemable, is ſtruck 


at 


617 


at by the ſtatute. The reſpondent, on the other hand, contends, 

that uch a right is in reality a proper wadſet; that they are ma- 
terially and ſubſtantially the ſame; and that As it is impoſſible to 
aſſign a ſolid reaſon, why the right of voting ſhould have been 
conferred upon the one, and denied to the other; that therefore 
ſuch a redeemable right muſt in the ſenſe of, and upon a juſt 
conſtruction of the ſtatute, be held to be a proper wadſet. 

The rights intended to be cut down by the ſtatute of the 12th 
of Queen Anne, were rights of a very different nature, viz. 

rights held in truſt for behoof of others, and not for behoof of 
the holder; and nominal rights, where nothing real or ſubſtantial 


was veſted in the diſponee, but were reſolveable at the will and 
pleaſure of the granter, 


Such is the caſe at this day of rights granted wich reſerved 


powers to alter. In that caſe nothing real is veſted in the 1 
nee as long as the diſponer lives. The eſtate ſubſtantially re 

mains with him; and accordingly it has been found, that duch 
eſtates forfeit to the crown by the crimes of the diſponer, and 
not of the diſponee: and it was certainly very proper, that rights 
of chat nature, where nothing but the mere nominal right was 


transferred to che diſponee, and which in general are only calcu- 


lated to ſave the trouble and expence of making up titles after 
the diſponer's death, ſhould not give a right to vote in the e- 
lection of a member of parliament, he having no real or ſubſtan- 
tial right or intereſt in the eſtate. 

In former times, and particularly before the ſtatute of che 12th 
of Queen Anne, theſe faculties to alter were not much known ; 


but another form prevailed in practice, which at that time was 


thought more conſonant to feudal principles, viz. That when the 
diſponer did not mean to denude himſelf abſolutely, but to have 
the eſtate under his power as long as he lived, he diſponed the 
eltate, containing a clauſe of reverſion, in favour of the diſ- 
ponee, by which he was intitled to redeem the lands from the 
diſponee, upon payment of conſignation of an eluſory ſum, ſuch 
as an angel of gold, roſe-noble, &c.; and there are many inſtances 


in the records of the court, where orders of redemption have 


been uſed, and declarators proſecuted, upon ſuch rights, Hence 
ſuch rights are very properly called redeemable rights; and it 
was to guard againſt: rights of that kind, and eſtates held in 
truſt, where nothing real was veſted in the perſon of the diſponee, 


that 
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it is only redeemable rights that are mentioned in che ſtatute : | 
but 
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that the ſtatute of the 12th of Queen Anne was made; and tlie 
ſtatute can only be underſtood to- apply to redeemable rights of 
that kind, when put in oppoſition to proper wadſets. It is im- 
poſſible to preſume, upon any juſt rule of conſtruction, that the 
legiſlature meant to put in oppoſition to proper wadſets, rights 
which were materially and ſubſtantially the ſame with proper 
wadſets, and which were mach of the lame conſequences 
and effects to the holder. 

And that this is a fair and juſt eee of the ſtatute, 15 


evident from the very preamble of the ſtatute itſelf : ** Whereas of 
late ſeveral conveyances of eſtates have been made in truſt, or 


* redeemable for eluſory ſums, no ways adequate to the true va- 


ue of the lands, on purpoſe to create and multiply votes in 
elections of members to ſerve in parhament for that part of 


Great Britain called Scotland, contrary to the true intent and 
meaning of the laws on that behalf.” 

It 1s plain from this preamble, that the evil intended to be re- 
madice by the ſtatute, was the voting in conſequence of rights 
held in truſt, or where no more than a nominal right was con- 


veycd, defealible by the payment of an eluſory ſum ; or, in the 


language of the preſent times, a right under a reſerved faculty to 
alter. The fubſtantiab right, in theſe caſes, remained with the 
diſponer : nothing ſubſtantial was given to the diſponee. It was 
certainly very improper, that the holders of ſuch rights ſhould 
be allowed to vote: but it is plain, that the ſtatute was never 


meant to apply to the caſe where a perſon purchaſes a temporary 
right to an eſtate, and who, in conſequence of his purchaſe, is 


intitled to the full uſe and poſſeſſion of the eſtate during the ſub- 
fiſtence of his right, and who cannot be denuded of his right, 


but upon repayment of the ſum that was advanced for procuring 


the right; and which right is materially and ſubſtantially a pro- 
per wadſet, and therefore falls e the exception of the ſta- 


tute. 


The ſtatute ought not to receive a ſtrict Rteral conſtruction, 


but agreeable to what appears to have been truly meant and in- 


tended by the legiſlature. If the ſtatute was to bear a literal con- 
ſtruction only, rights, where the granter reſerves a full power to 

alter, would not be ſtruck at by the ſtatute; becauſe, although 
the right! is a revocable right, yet it is not a redeemable one; and 
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but as a right, defeaſible at the pleaſure of the granter, was e- 
qually nominal as a right redeemable for an eluſory ſum; ſo, 
upon a juſt conſtruction of the ſtatute, not according to the words, 


but according to the true ſpirit and intendment of 1t, your Lord- 


{hips have n found, that ſuch rights do not intitle to 
vote. 


On the other hand, let the cuſe be ſuppoſed; that in a fair 


ſale the term of redemption is ſuſpended for the ſpace of a hun- 
dred years, ſuch a right! is literally a redeemable right; and yet 


it is believed, that it could not be ſeriouſly maintained, that a 
perſon poſſeſſing an eſtate under that right could, upon a juſt 


conſtruction of the ſtatute, be denied a vote in the election of a 


member of parliament. It never could be the intention of the le- 
gillature to cut down a right of that kind; and the reſpondent 
is humbly perſuaded, thar, upon a fair he a juſt conſtruction 
of the ſtatute, your Lordſhips would hold ſuch eſtate as affording 


a good freehold-qualification. And for the ſame reaſon, the re- 


ſpondent does, with all ſubmiſſion, apprehend, that upon no rule 


q conſtruction can the ſtatute be underſtood to apply to a fair 


and a proper ſale /ub pacto de retrovendendo, where the diſponee, 

in conſequence of his purchaſe, is intitled to the full uſe and 
poſſeſſion of the eſtate during the ſubſiſtence of his right, and who 
cannot be denuded, but upon repayment of the ſum that was ad- 
vanced for procuring the right. 
The petitioners affect to conſider the redemption-money | in this 
caſe as an eluſory ſum; but with what juſtice, 18 humbly ſub- 
mitted. The ſum, it is true, is not great; but it is fully as great 
as any perſon would chuſe to advance upon the ſubject diſponed. 


The ſum is L. 20 Sterling; and the yearly feu-duty payable out 
of the eſtate is only 11s. 11 d.: ſo that it is fo far from being 


eluſory, that, independent of the caſualties of ſuperiority, . the 
reſpondent draws little more than 2 per cent. for his mo- 
ney. And indeed the obſervation comes with a bad grace from 


the petitioner, when the very qualification in virtue of which 


he ſtands upon the roll of freeholders in this county, and upon 


which he offered his ſervice at laſt election as their repreſentative 


in parliament, is not a more ſubſtantial eſtate than that of the re- 


ipondent. 


The petitioners found allo .in this 8 upon b oath appoint- 
ed by the foreſaid ſtatute of the 12th of Queen Anne, But the 


reſpondent 


— * en 


— 


a n * 7 — _— , 4 5 a 
— ES AS 3 f — 
— oy — s — 5 : 
* — - - 1, ff og _ — 
el — "I 9 


2% 


reſpondent calls upon the complainer t to point out a ſingle word 
an that oath which will ſtrike againſt the preſent right, and which 
would not equally apply to a proper wadſet, even of their own 
framing; and as the petitioners themſelves admit, that a proper 
wadſetter is intitled to vote, and may with a ſafe coitience take 
the oath, a doubt cannot be entertained, that the reſpondent did 
with equal fafety take the oath in this caſe. And, upon the whole, 
upon the firſt point, the reſpondent is humbly confident, chat your 

Lordſhips will have no difficulty to repel the objection founded on 
the nature of the reſpondent's right The reſpondent has already 
ſhown, that his ri 
of the ſtatute of Queen Anne; for that his right is to all intents 
and purpoſes a proper wadſet ; and, '2do0, That it was not the in- 
tendment of chat ſtatute to cut down a qualification founded upon, 
a x fair fale ſub pacto de retrovendendo. 

| The petitioners, in the next place, contend, That the reſpon- 
dent's qualification is defective, in reſpect of the nullity of dis ſei- 
ſin. The ground of this objection is, That Robert Reid having 
appeared as attorney for Captain Dalrymple, and John Morris as 


ſheriff, in that part ſpecially conſtituted, by virtue of the precept of 


ſeiſin contained in the charter, hey proceeded ſo far properly, by 
Robert Reid producing the charter, and precept therein contained, 
and delivering the ſame to John Morris, the ſheriff in that part, 
and requiring him to execute his office; which the ſaid ſheriff in 


that part, knowing to be juſt and reaſonable, he received the char- 


ter into his hands, and delivered the ſame unto the notary- public, 
to be read and explained to the witneſſes; which accordingly the 
notary did, “ Poſt cujuſquidem, &c, prefatus Robertus Reid, vice- 
comes in hac parte ſibi inde commiſſi, ſtatum et ſaſinam heredita- 
riam, ſed redimabilem ſemper, et ſub reverſione modo pædict. 
pariter et pofſc/ſronem attualem, realem, et corporalem, totarum, 
** &c. aliaque ſupra mentionat. dict. Hugoni Dalrymple, per tradi- 
tionem et deliberationem terræ et lapidis fundi dict. terrarum 
in manibus dict. Joannis Morris, 
ſecundum tenorem dict. cartæ, et præcepti ſeſinæ ſuprainſert. 
inibi content. et diſpenſationes content. in dict. carta, dedit, 
tradidit, pariterque deliberavit: ſuper quibus omnibus et ſingu⸗ 
* lis dict. Joannes Morris, tanquam acfornatus antedict. a me, no- 
tario publico, hoc præſens publicum inſtrumentum, ſeu plura 
publica inſtrumenta, ſibi fieri petit. A erant,“ cc. BR 
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ght is neither ſtruck at by the words nor ſpirit 


tanquam aclornati antedict. 
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The petitioners ay, That as it appears from the foreſaid in- 
ſtruments, that ſeiſin was not given to Robert Reid, the Captain) 8 
attorney, but by him to John Morris, the ſheriff, chat this is a to- 
tal nullity; as it was a plain abſurdity for Captain Dalrymple, who 
had no right in the lands, to give ſeiſin to the ſuperior. But the 
reſpondent 1 is humbly confident, that your Lordſhips will {till re- 
main of your former opinion, that there is nothing in the objec- 
tion, and that it ought to be diſregarded. 

Now that the regiſter of ſeiſins is introduced, and when every 
important conſequence of an infeftment depends upon the regi- 
ſtration of the infeftments, the cutting down inſtruments of Wilin \ $18 
upon niceties and ſubtilties, and critical conſtructions, can have 1 
no other tendency than to diſtreſs and embarraſs the lieges without 1 
any one ſalutary conſequence reſulting from it. This ſubject had 
been fully conſidered previous to- the laſt general electon, on oc- 
caſion of the various objections ſtated againſt freehold-qualifica- 
tions, on account of the diſpenſations being improperly uſed, 
And your Lordſhips were induced to regulate ſome of your de- 
ciſions by the rigid rules which perhaps were expedient in former 
times. But the Houſe of Lords corrected thefe judgements ; and 
which have fince met with the appfobation of ”— Lordfhips, anct. 0 
of the nation in general. | ER: 
The reſpondent at the ſame time 1 not mean to maintain, Wt 
that an inſtrument of ſeiſin is an uſeleſs ſolemnity, and ought to 
be diſpenſed with. He, on the other hand, admits, that it is ve- 
ry properly calculated for the ſecurity of the lieges in the eſtabliſh- 
ment of their land-rights. Neither does he inean to maintain, = 
that defects in ſerfins are ſappliable by extrinſic evidence. But 6 
what he humbly contends is, that when it appears evidently from 1 
the face of the inſtrument itſelf, that the thing was done, that 
delivery and ſeiſin was actually given, it ought not to be ſet a- 
fide by what evidently appears to be nothing elſe than a mere 
blunder of the writer in tranſcribing the inſtrument. 
This is preciſely the nature of the preſent objection. It is clear 
Fs the inſtrument itſelf, that ſeiſin was de facto given proper- 
ly, and in the uſual manner. The inſtrument bears, that a cer- 
tain perſon appeared as ſheriff, and another perſon appeared as 
attorney; and that, after going through the uſual folemnirics, 
delivery of earth and ſtone was given by the /aid /heriff to the 
fad attorney : to that there cannot be a doubt, that ſeiſin was pro- 
K. perly 
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verly given: and the whole blunder lies in this, that a blank ha- 


ving been left in extending the inſtrument for the names of the 


up with different ink; and by the blunder of the writer, the name 


ſheriff and the attorney, it appears afterwards to have been filled 


of the attorney 1s inſerted ; in place of the name of the ſheriff and 
the name of the ſheriff in place of the name of the attorney; 
which, upon no principle of law or of juſtice, ought to have any 
important conſequences, when it appears from the face of the 
inſtrument itſelf, that ſeiſin was properly given, It bears, that 


vicecomes antedicl. gave ſeiſin to the reſpondent, by delivery of 
carth and ſtone to the attorney antedict : 


it is from thence plain, 


that the perſon who was appointed ſheriff, gave ſeiſin by delivery 
of earth and ſtone to the perſon who was appointed attorney. 


In giving of ſeiſin, your Lordſhips know, that no ſpecial com- 


miſſion is given to one perſon to act as ſheriff or bailie, and ano- 
ther ſpecial commiſſion given to another perſon to act as attor- 
ney; but theſe are left blank in the precept of ſeiſin; and the 
grantee being poſſeſſed of the precept, is thereby ſufficiently au- 

choriſed to cauſe any perſons he thinks proper to àct as ſheriff and 
as attorney; 


thority for his doing ſo: ſo that Reid might have acted either as 


ſheriff or attorney; and Morris, on the other hand, might have 


acted alſo either as ſheriff or attorney; and "whether Morris 


| ſhould be conſidered as attorney, and Reid as ſheriff, or vice ver- 


fa, it is ſelf-evident from the face of the inſtrument, that the per- 
ſon who was appointed to act as ſheriff, did deliver earth and 


| ſtone of the lands to the perſon who was appointed to act as attor- 


Jay 20.1775. 


ney, which, in every reſpect, was an unexceptionable ſeiſin, and 


which therefore ought not to be affected by what appears clearly 


to be nothing elſe than a mere blunder in the writer. 

Accordingly your Lordſhips, in ſundry caſes, have diſregard- 
ed ſuch miſtakes, where you were ſatisfied, from the face of the 
inſtrument, that ſeiſin was really given, In the caſe Gordon of 
Techmurie againſt Brodie and others, it was objected, That Mr 
Gordon's ſeiſin bears, that his infeftment was given upon the 
mill of Longhill the Haie 30th of September; but that no ſuch date 
was mentioned in the beginning of the ſame. The ſeiſin at the 
beginning bears the whole to be done upon the ½ of October 1771, 
and being contradictory in itſelf, can bear no faith, 

Your Lordſhips at firſt ſuſtained the PDJeFUOn, and diſmiſſed 


and being poſſeſſed of the precept is ſufficient au- 


the 
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the complaint, But upon adviſing a reclaiming petition, wherein 


it was maintained, that ſuch critical objections, voiding an in- 


ſtrument ſo eſſential in the feudal conſtitution of land-rights, is 
of great importance to the law, and in point of precedent, as it 
might deeply affect the rights and intereſts of many, your Lord— 
| ſhips altered the former interlocutor, and ordered Mr Gordon to 
be inrolled. 


In the caſe Gordon of Hallhead againſt Brodie and others, i it 


was objected, That no proper ſeiſin was produced for Mr Gordon: 
That his ſeiſin contained ſeparate and diſtinct lands, but that 


| there is no mention of infeftment being given for the different 


lands upon each of the tenements reſpectively and ſucceſſively, 
although they confeſſedly lie diſcontiguous ; and that the notary 


has thrown them all together, as if they were one tenement, and 


attempted to make one infeftiment ſerve for the whole. And, 2do, 


That the bailie had not uſed, at leaſt that the notary had not de 
clared that he uſed, the legal and proper ſymbols for giving infeft- 


ment in the lands; ſeeing the inſtrument only mentioned the de- 


livery of earth and ſtone for the lands, without declaring that it 


was the earth and ſtone of the lands which were ſo delivered. But 


your Lordſhips repelled the objection, and ordered Robert Gor- 
don. to be 1nrolled ; and upon a reclafming petition and anſwers, 


your Lordſhips adhered. 


In the caſe Douglas of Douglas againſt Robert Chalmers, the in- 
ſtrument of ſeiſin ſets forth John Wilſon's appearing as attorney for 


and in name of Robert Chalmers, and John Crawfurd, the liferen- 
ter and fiar, having in his hands the charter and diſpoſition in fa- 
vour of the ſaid Robert Chalmers in liferent, and John Crawturd, 


his heirs and aſſignees, in fee. Theſe writings were delivered by 
John Wilſon to the bailie; who was thereupon required to proceed 


to the execution of his office; and after the writings were deli- 
vered to the notary, and publiſhed, the bailie gave, © ſtatum et 


ſaſmam hereditariam, pariter ac poſſeſſionem actualem, realem, 
et corporalen, dict. Joanni Crawfurd, heredibus fuis et aſſig- 
natis quibuſcunque, hereditarie et irredimabiliter, totarum et 


integrarum, &c. per traditionem terræ et lapidis, &Cc. dicto 
Joanni Wilſon, tanquam aQornato pro et in nomine dict. Ro- 


* juribus, vital redditus, et feodi antementionart.” 


Here the name of Robert Chalmers the eee was forgot in 
writing | 


berti Chahners, et Joannis Crawfurd, pro reſpectivis eorum 


—— — 
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writing out the nſtenmbnd of ſeiſin: and although the veſting the 
party in the actual, real, and corporal poſſeſſion, is the very el. 
ſence of the ſeiſin, yet che ſeiſin was ſuſtained, Your Lord! ſhips 

at firſt ſuſtained the objection; but being ſenſible of the great 
danger ariſing to land-rights, if ſuch critical objections were ty 
be liſtened to; and as it appeared ſufficiently clear, from the in- 
ſtrument itſelf, that the thing was actually done, and that the 
defect did conſiſt entirely in a blunder of the writer in extending 
the inſtrument; ſo your Lordſhips, upon adviſing a reclaiming 
petition and anſwers, ſuſtained. the ſeiſin, and Mr Chalmers Was 
continued on the roll. 
In the caſe of Milton, 24th February 1676, collected by Dirle- 
ron, A ſeiſin being quarrelled, becauſe it carried both the 
2 bailie and attorney to be one perſon, who could not both give 
„ and take, the Lords nevertheleſs, in reſpect it did appear eyi- 
dently that it was a miſtake of the notary, ſeeing, by the firſt 
part of the ſeiſin it was clear, that there was a diſtin attorney, 
who did preſent the ſeifin t to the bailie, did therefore incline to 
ſuſſain the fame. 
In the caſe of Captain Livingſton againſt Lord Napier, a miſ- 
"Ma - <i take in the notary, extremely. ſimilar to the preſent, was ſtated as 
8 8 objection, and over- ruled by your Lordſhips, and alſo by the 
Houſe of Peers. There Alexander Livingſton appeared as bailie, 
and John Bryce as procurator for, James Livingſton, the perſon to 
be infeft. Actual, real, and corporal poſſeſſion of the lands, was 


ce 
ce 
cc 


cc 


given to the ſaid James Livingſton, * be deliverance to the ſaid 


“John Burn, as procurator for and in his name, of earth and 


** ſtone,” &c. But there was no fuch perſon as John Burn men- 


tioned in the preceding part of the inſtrument. It was maintain- 

ed, That this was only a miſtake in tranſcribing the name of the 
procurator for receiving the delivery of the ſeiſin; which miſtake 
was corrected in other parts of the ſeiſin, and brought to a cer- 
tainty as to the perſon who acted as procurator in receiving the 


ſymbols. Accordingly the court ſuſtained the ſelſin; and the | 


Judgement was affirmed in the Houſe of Peers. 

In all theſe cafes your Lordſhips proceeded upon this juſt and 
expedient principle, 'That where it appeared from the "$4 of the 
inſtrument, that the thing was actually done, that ſeiſin was in 
reality properly given, blunders or miſtakes committed by the 
writer in tranſcribing the inſtrument, when they evidently appear 

to 


18 
to be ſuch, ought not to be laid hold of to annul the ſeiſin, and 
by which the rights and intereſt of the lieges may conſequentially 


be deeply affected; and upon the very ſame principle, the objec- 


tion which has deen ſtated to the ſeiſin in this caſe, has been moſt 
juſtly over- ruled. 


The petitioners mention ſundry caſes, in which, upon defects 


in the inſtrument, the ſeiſins were found null. But although 


theſe caſes were more applicable to the preſent than they really 
are, this general anſwer would occur to the bulk of them, That 
the rigorous obſervance of forms, which before the regiſtration 
of ſeiſins were thought of more importance, have been much re- 


laxed of late years; it being thought inexpedient to cut down the 


rights of the lieges upon defects that were not altogether eſſen- 


tial in the conſtitution of the right; and that accordingly, in 


many caſes, ſeiſins labouring under defects have been ſuſtained 
both by your Lordſhips and the Houſe Peers, which at a more 
early period might perhaps have received a different judgement. 
At the ſame time it is very apparent, that the caſes mentioned 
in the perition are toto celo different from the preſent caſe. The 
reſpondent neither does maintain, nor has he any occaſion to 


maintain, that ſeiſins cannot labour under ſuch imperfections as 


to render them null and void, On the contrary, as a ſeiſin is a 
| neceſſary and eſſential ſolemnity in the conſtitution of land-rights, 
ſo if ſeiſin was not given, or not given Habili modo, it ought to be 
held as not given at all, and the infeftment in ſuch caſes muſt go 
for nothing ; ; and this is all that is found by the deciſions men- 
tioned in the petition. In the caſe, Keir againſt Lady Vogrie, 
the inſtrument did not bear the delivery of the ſymbol of a 


penny money; and as this is eſſential to the conſtitution of an 


infeftment of annualrent, ſo the court, in that caſe, very proper- 
ly reduced the ſeiſin. It proceeded upon this ground, That it did 
not appear from the inſtrument that the thing was done. And the 
ſame obſervation occurs upon the deciſion Murray contra Hope. 
As to the deciſion, Primroſe contra Durie, it proceeded upon 
this ground, That faith was not to be given to the facts ſer forth 
in the inſtrument, when the notary did not ſay, that he had ſeen 
or heard them, or conſiſted with his knowledge; and conſequent- 
ly, that there was not ſufficient ev dence, from the face of the in- 
itrument, that ſeiſin was in reality given. 


The 
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The ſame obſervation does likewiſe apply to the laſt deciſion 
mentioned in the petition, viz. that of Rots of Prieſthill. The 


inſtrument in that caſe did not ſet forth, that any infeftment was 


given in the lands of Mickletarril; which undoubtedly behoved 
{o far to be fatal to the inſtrument. But it will be obvious to 
your Lordſhips, that all and each of theſe caſes are widely differ- 
ent from the preſent, where it appears with clearneſs and certain- 


ty, upon the face of the inſtrument itſelf, that infeftment was 


actually given, that the thing was in reality properly done, and 
that the objection is founded entirely upon what muſt alſo appear, 
from the face of the inſtrument, to be a mere blunder in the wri- 


ter in filling up one name in place of another; but that, notwith- 
__ M#tanding thereof, it was, upon the whole, ſufficiently clear, that 


infeftment was properly given, by the ſheriff or bailie's delivering 
the proper ſymbols to the perſon who ated as attorney for the 


reſpondent: And therefore the reſpondent does, with ſome degree 


of confidence, expect, that your Lordſhips cannot have the leaſt 

difficulty in being of e, that me pos toro was moſt Juſlly 

over-ruled. | 
The reſt of the petition is coofured upon the manner of ſtating 


| the vote when the cauſe was determined. This part of the peti- 
tiom appears to the reſpondent to be ſomewhat new and unprece- 


dented. It no doubt frequently has been the ſubject of delibera- 


tion, how, and in what manner, the queſtion 3 to be put; 
but after it has been put by the court, in the manner that appear- 


ed to them to be the moſt proper for doing juſtice to the litigants, 


and has been determined accordingly, it is believed, that hither- 


to the ſtate of the vote was never made the ſubject of a reclaim- 
ing petition. But one need be amazed at een that weppens in 
political diſputes. 

The reipondent will not follow che petitioners through the fe- 
veral obſervations made in the petition, ſome of which are totally 
foreign to the queſtion ; becauſe, with all ſubmiſſion, it appears 
per fectly clear, that the vote could not, with propriety, have been 


put otherwiſe chan it was done; and that the putting it in the 


way contended for by the petitioners, could have no other ten- 


deney than to pervert juſtice. 5 


Two objections were ſtated in this caſe to the reſpondent s free- 
hold- qualification : : the one was founded upon the nature of the 
right that was conſtituted ; and the other was an objection to the 

ſeiſin 


ne 


In 
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ſeiſin that was taken in completion of the right. Theſe two 
objections are as ſeparate and diſtinct in their nature, as any 
two things poſſibly can be. They had no connection with, or 
did in the leaſt hinge or depend upon one another. They both 


may be good, or both may be bad, or the one may be good, and 
the other bad; and the deciſion given upon the one could have no 
fort of influence upon the deciſion to be given upon the other. 


It is no doubt true, that if either of the objections are well 
founded, it would prove fatal to the Rjſpandcat: 8 qualification, as 
it now ſtands. 


But, on the other hand, it is equally clear, that if there is no 


relevancy i in either of the objections, the reſpondent's qualifica- 
tion muſt be held as good, and he could not, without the groſſeſt 
injuſtice, be turned off the roll. 
The queſtion then comes to this, What is ihe proper method 7 


of puting the vote, in order to determine whether there is a re- 
levancy in any of the objections, or not? This queſtion, in the 


reſpondent's apprehenſion, admits of a very eaſy ſolution. It ap- 
_ pears plain to him, that it cannot poſſibly be done in any other 
way, than by. puting a vote upon each objection. It is demon- 


ſtrably clear, that it would be unjuſt to the higheſt degree, to turn 


the reſpondent off the roll, if the court was of opinion that 
there was no relevancy in either of theſe objections ; and yet 
this is the very thing aimed at by the petitioners, What they 
are now contending for, has clearly that tendency. By putting 
one general queſtion, upon the ſufficiency of the reſpondent's free- 
hold-qualification, he might be turned off the roll, when at the 
fame time the court was of opinion that no relevant objection lay 


to his qualification. This 1s the very thing which the petitioners 
aim at, and 1s indeed avowed by them in their petition; but it is 
o clearly fraught with injuſtice, that the reſpondent is confident 
it will never be liſtened to by your Lordſhips. 

Let the caſe be ſuppoſed, that in place of two objections there 


had been eight e ee ſtated to the reſpondent's qualification, 
but that there was only a {ſingle judge for ſuſtaining. any one 


objection ; it would certainly be abſurd to ſay, that any good ob- 


jection lay to the reſpondent's qualification, when every objection 


was found to be groundleſs, by a majority of fourteen to one; and 
yet, by PVT one ere vote upon the ſufficiency of the re- 
| 1pondent's 


ſpondent' s qualification, he would be ſtruck off the roll by a ma- 
jority of the court. ? 

The petitioners may puzzle and perplex, and twiſt che argu- 
ment, as much as they pleaſe; but the propoſition comes plainly to 
this, Whether two or more bad objections ſhall be held as equal 
to one good objection ? The reſpondent has always underſtood, 


that cyphers, however multiplied, can never make a number; 


and, for the ſame reaſon, a thouſand ill- founded ONES muſt 


be held as equal to no objection at all. 


Indeed, following the method propoſed by the petitioners 
might lead to ſtrange conſequences. After your Lordſhips had, 
upon a general vote, ordered the reſpondent to be expunged the 
roll, a queſtion the next day aroſe of private right, where the on- 


ly point that would fall to be determined by your Lordſhips is, 


Was, or was not, the right a proper wadſet? In like manner, a 


| queſtion might afterwards ariſe, where the only point to be de- 


termined was, Whether the ſcifin was a good or a null ſeiſin? Your 
Lordfhips in theſe caſes would be laid under the neceſſity of de- 
termining both the points now in diſpute; and it would be ſome- 


thing extraordinary, that the refpondent ſhould be turned off the 


roll, when, in theſe after queſtions, your Lordſhips ſhould find, 


that his right was a proper wadſet, and his infeftment valid and 


unexceptionable: And therefore the reſpondent j is humbly perſua- 

ded, that your Lordſhips will never adopt a meaſure which 

would plainly lead to fo abſard conſequences. | 
As what is now contended for by the reſpondent is founded in 


_ reaſon and the nature of the thing, and without which it is im- 


poſſible that juſtice can be done to parties; ſo it is likewiſe clearly 
founded in the practice and deciſions of the court. 

Thus, in a reduction of a decreet of the commiſſioners of ſup- 
ply of the county of Cromarty, the following interlocutor was 
pronounced upon the 17th of December 1767. *© On report of 
% the Lord Strichen, and having adviſed R and ad- 
ditional informations, for both parties, with the excerpts for the 
purſuers, and obſervations thereon far the defenders, the Lords 
repel the three firſ reaſons of reduction; but as to the fourth rea- 
ſon of reduction find, That the lands of Glenurquhart ought 
to have a proportion allotted to them of the cuãmulo valuation 
of the lands which formerly belonged to Dallas of St Martin's 
and as no ſuch proportion WAS allotted 1 to them, ſuſtains 555 

fourth 


1 
* fourth reaſon of reduction, reduce, decern, and declare ac- 
«6 cordingly ; ; ſuperſeding extract till the 1 on wy of January 
“ next.“ 

Sir John Gordon claimed to he inrolled as a freeholder of the 
county of Cromarty at Michaelmas 1766; and the meeting ha- 
ving rejected his claim, he preferred a complaint, To this com- 
plaint it was anſwered, Imo, That he neglected to produce the 
retour, which was the evidence of his qualification; 2do, That he 
had no proper fendal title to the lands; and, 317, The retour 
upon which he claimed did not apply to the lands in his charter 
and ſeiſin: and upon the 17th of February 1767 the court pro- 
nounced the following interlocutor. The Lords having ad- 
“ viſed this complaint, with the. anſwers, replies, and duplies, 
they repel the ſecond and third objections made ro the com- 
cc 


plainer did not produce his retour to the meeting of frecholders 


plaint, and find the complainer kable ; in the ſam of L. 30 Ster- 
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Mr Palechey was 5 inrolled_ in the mne! e at Michaelmas 


oj and a complaint having been preferred againſt him, the 
following interlocutor was pronounced upon ſame 17th Ferna 
ry 1767. The Lords having. adviſed this petition and com- 


* plaint, with the anſwers thereto, now and formerly given in 
for Mr William Johnſton reſpondent, they repel the prelimina- 


ry objection to the complaint, That there is no perſon upon the 
* roll of freeholders intitled to complain; in reſpect, by interlo- 
* cutor of this date, the title of William Gordon of Newhall to 
be upon the roll, is ſuſtained ; And ſuſtains the fourth objec- 
tion, to the diviſion of the valuation of the eſtate of Cromarty : 
And finds, That the reſpondent was not intitled to be inrolled 
in the roll of Ke of the county of Cromarty; and 
therefore grant warrant to and ordain the ſheriff-clerk of ſaid 
county to expunge his name from the ſaid roll; and decern.“ 
A ſimilar judgement was pronounced the next day in the caſe 
of Henry Davidſon of Tulloch. 
In the conjoined complaint of Sir 1 Mackenzie and 


chirteen others, claiming to be inrolled as freeholders in the coun- 
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plainer's title; but ſuſtain the firſt objection, That the com- 
at the laſt Michaelmas head court; therefore Amit the com- 


ling, in terms of the act of parliament, and full coſts of ſuit; 
and decern; and ordain an account of 4 coſts to be given 
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objections were made to his frechold-qualification ; and upon the | 
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ty of Cromarty, the following interlocutor was pronounced upon 
the gth of February 1768. Repels the whole objections againſt 
_ © thecomplainers titles to be inrolled upon the roll of frecholder; 


of the county of Cromarty, except the objection, That in di- 
viding the cumulo valuation of the eſtate of St Martin's, upon 
which the claims of Sir Alexander Mackenzie, and Mr Alexan- 
der Law, David Roſs of Prieſthill, and John Gordon, arc 
founded, the commiſhoners of ſupply did not allow any pro- 
portion thereof to the lands of Glenurquhart; which objection 
is now under review of the court, in the proceſs for reducing 
that diviſion ; and without prejudice to the reſpondents being 


heard upon the objections contained in the petition given in for 
them to this court, which was appointed to be anſwered upon 


the 5th inſtant ; and reſerving to the complainers their deten- 
ces againſt the competency of any ſuch objections: But with 
reſpec to the objection now inſiſted on, That the titles in the 


complainers perſons are nominal and fictitious, the Lords ha- 


ving adviſed the depoſitions emitted by the laid Robert Blair, 


James Hay, Leonard and William Urquhart, Mr Alexander 
Law, and David Roſs writer, complainers, in conſequence ot 


the reference to their oaths ; and having heard parties procura- 


tors thereupon ; they find it proved, that the lands claimed on 
by the complainers laſt named, are not true and real eſtates in 
© them for their own uſe and benthic; ; but that they are nominal 
and fictitious, created in them in order to enable them to vote 


at the enſuing election; and therefore diſmiſs the complaints, 
&c. 29 
In the caſe of Charles Dalrymple of Orangefield, three ſeparate 


20th of January 1708, the court pronounced the following inter- 
locntor : Having adviſed the petition and complaint, anſwers 
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thereto, replies, and duplies, and writs produced, they repel 
the objection to the reſpondent's title, That the ſame is only a 
liferent of a ſuperiority by conſtitution, and alſo repelled the 
objection to the valuation of his lands; but ſuſtain the objec- 
tion proponed againſt the validity of his ſeiſin; and therefore 
find, That the freeholders of the county of Renfrew did wrong 
in inrolling the reſpondents in the roll of frecholders for 
the laid county at Michaelmas laſt; and prom warrant to, and 
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„ ordain the nt clerk of the ſaid county to expunge lum from Wil: 
« ſaid roll; and decerned.” i 
In the complaints at the inſtance of George Skene of Skene, ll 
againſt James Milne of Woodhull, 19th January 1768, the "I'M 
lowing interlocutor was pronounced: The Lords having adviſed 
this petition and complaint, anſwers thereto for James Milne, "ll 
replies and duplies, and writs produced, they repel the objec- 1 
tion with reſpect to the diviſion of the valuation of the reſpon- 
« dent's lands; and alſo repell the objection as to the manner of the 
% reſpondent's taking the oath of poſſeſſion; and find, That the 
freeholders did right in admitting the reſpondent James Milne 
upon the roll of freeholders of the county of Forfar at Michael- 
mas laſt; and therefore diſmiſs this een and complaint, 
and decern,” 
In the caſe of Mr Walter Stewart againſt Mr David Dalrymple, July 28, 1767, 
nine different objections were ſtated, and received ſeparate judge- 
ments; and the ſixth point was appealed, and the decree reverſed, 
In that caſe, if there had been but one judge upon each point, by 
following the mode contended for by the petitioners, the qua- 
lification would upon the whole have been found inſufficient, 111 
place of being found good. 
'The ſame rule was followed in the caſe betwixt the Duke of Ha- 
milton and Mr Douglas. Various points did there occur; and a ſpe- 
cial interlocutor was pronounced upon them, The fame rule was 
obſerved in the caſe of William Gordon aga inſt Maitland, 11t De- 
cember 1757; as alſo in the Creditors of Aliſon contra Auchinlecks, 
13th January 17593 Slatter contra Ayton, gth February 17 59; Com- 
petition of Appin:s ee Foy 10th December 1760; Chriſtian 
Sheppard againſt Alexander Innes, 19th November 1760. 
The political diſputes in the counties of Banff and Elgin were 
alſo determined upon conſidering each objection. Thus the Lords 
repelled the firit and ſecond objection; and before anſwer al- 
lowed a proof of the third objection. And in the caſe of Lord 
Adam Gordon againſt James Duff your Lordthips, on ſt July 
177 having adviſed the memorials given in for the parties, 
with the writs produced, repelled the ohjeclion do the reſpondent's 1 
* ſerfin; but ſuſtained the objection to the firſt part of the third ob- 3 CT 
* jection; and granted warrant 60 the ſheritt-clerk to expunge 5 = 
him from the roll; and decern.” 
In the caſe of Caprain Livingſton againſt Lord Napier, Jour 
Lordihips 
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3 
Ledi alſo pronounced a ſpecial interlocutor reſpecting the ſe. 
veral objections that were offered. 

Certain caſes are mentioned in the petition, where it is ſaid, tha: 
one general queſtion was put, though different points did occur. 
But the reſpondents have no occaſion to maintain, that in every 
caſe ſeparate queſtions ſhould be put upon every different point that 
does occur. The only general rule is, to put ſuch queſtions as are 
neceſſary for doing real and ſubſtantial juſtice to the rights of par- 
ties. Sometimes that may be accompliſhed by one general que- 
ſtion, and ſometimes different queſtions become neceſſary; and i: 
depends entirely upon the nature and circumſtances of the calc, 


whether the one mode or the other ought to be adopted. 


The caſe of Balnagown, mentioned in the petition, is no wil: 
applicable to the preſent caſe. According to the reſpondent's in- 


formation, there was no difference of opinion with regard to differ- 


ent points; and it is a miſtake to ſay, that if the cauſe had been 
ſplit into points, a different judgement would have taken place. 
There was therefore no occaſion for pronouncing a ſpecial interlo- 


cutor. And the ſame obſervation will apply to the cafe of Mac- 


neil. There the points werg not ſeparate, diſtinct, and uncon- 
need with one another. The queſtion was, Whether the dee! 


was an effectual deed in favour of Macneil or not? and it is plain, 
that 1t was equally exceptionable, whether! it had not been deliver- 
ed, or delivered only in ie 


Neither is the caſe of Howie in the leaſt epolicable, For the 


queſtion truly there was, Whether the bill was actionable or not 
That queſtion depended upon circumſtantiate evidence; and in e- 


very ſuch caſe it would be abſurd to the higheſt degree to put a 


vote upon every ſingle circumſtance tending to eſtabliſh the point | 
in iſſue. But the whole circumſtances muſt be taken together; 


and the queſtion from thence reſulting, is one general queſtion, 
Whether, upon the whole, is the evidence ſufficient or not? 
As to the caſe of Faichney, the reſpondent humbly begs leave 


to doubt, whether 1t was not, properly moved in that caſe, to put , 


ſeparate queſtions; and the cauſe is ſtill depending before your 


Lordſhips, upon a reclaiming petition and anſwers. At the ſame } 
time there is no arguing from that caſe to the preſent ; becauſe | 
the different points that were there agitated, were by no means ſo 
ſeparate, diſtinct, and unconnected, as the preſent : but it may 


with ſome Juſtice be ſaid, that they did truly verge into one ang | 
| the , 
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the ſame point, viz, Whether was the deed executed on deathbed, 
ea or not? 

The petitioners ſay, That every Taadgle bo was 56. opinion, chat 
either of the objections were well founded, muſt of conſequence 
be of opinion, that the reſpondent has no right to remain upon 
the roll; and yet, by following the mode that has been adopted, 


your Lordſhips are conſtrained, contrary to your own Reon; to 


admit him upon the roll. 
But this language is very unlike that of perſons whe are mem- 


bers of the ſame ſociety, and living under a civilized government. 


It is inconſiſtent with every idea of good order and government, 
to ſuppoſe, that any fingle judge, or perſon, or more if a minority, 


are intitled to ſet up their opinions in oppoſition to the opinions 


of the majority. In eſtabliſhing any point, every man is at liber- 


ty to follow his own opinion, and ought undoubtedly to be go-. 
verned by 1 it alone. But when a point is fixed and eſtabliſhed by 


a majority of the court, that muſt be held to be law; and every 
judge, though it was decided contrary to his own opinion, muſt 
in every ſubſequent queſtion hold it to be well founded in law 
and in juſtice, and decide accordingly. Nor would any of your 


Lordſhips think yourſelves at liberty to follow a different rule, al- 
though voting by ballot, as ſuppoſed in the petition. 
The petitioners ſay, That at the meeting of ſreeholders, che re- 
ſpondent could not have demanded ſeparate votes upon the objec- 
tions if both had been there ſtated, (as they were not); and if 


this would not have been competent in the court of freeholders, 


a different rule cannot be adopted by your e who are on- 
ly a court of review. 

The reſpondent i is ſorry to ſay, that it too frequently happens, 
that in meetings of freeholders, neither preciſion nor material ju- 
ſtice is much regarded. But your Lordſhips ſurely will never 


follow their example, when they deviate from the right path. You 


will not be influenced by what they do, but by what they ought 
to have done. The reſpondent does with A ron maintain, 


that if both objections had been ſhrred in the meeting of free- 


holders, and if a vote had been demanded upon each objection, 
it was the duty of the freeholders to have complied with the de- 


mand, and they would have been guilty of groſs injuſtice in retu- 
ling it. 
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The e petitioners fay, That the objection to the form of the re. 
ſpondent's qualification was carried by the caſting VOICE, in Oppo. 
ſition to the delivered opinion from the chair. 

But the reſpondent will be allowed to ſay, that the obfer vation 
is highly injurious. The character of the Honourable judge who 
that day preſided in abſence of the Lord Preſident, is above be- 
ing 0 by ſuch reflections. His Lordſhip expreſſed a doubt, 
whether it was a wadſet or a redeemable right. He, with his uſual 
pleaſantry, called it a bad picture of either: but when it was ne- 
ceſſary for him to give his voice either for the one or the other, 
he Jena he thought it a proper wadſet; and his voting ſo, clear- 
ly explained his opinion. 

The reſpondent has too high an opinion of the candsur of the 
Honourable Gentleman who figns the petition, to ſuppoſe, that 
he does not really believe what he there ſets forth. But the re- 
ſpondent can eaſily conceive, that the keenneſs with which that 
Honourable Gentleman had engaged in the political conteſt which 
gives riſe to the preſent queſtion, may have made him conſtrue ex- 

preſſions differently from the ſenſe they were intended to convey; 
and the reſpondent can ſay for himſelf, that what was faid from 
the chair did by no means ſtrike him in the 1 in which! it 
has been repreſentad in the e 
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Papers 


PAPERS referred to in the e Anſwers. 


Copy of a Diſpoſition, or nadie hn, in uſe to be granted i in a Nor- 
thern County. 


A. B. inedbiice lawful ſuperior of the lands and others after 
diſponed, for the ſum of L. inſtantly paid and delivered 
to me by C. D. whereof I hereby exoner and diſcharge him, his 
= heirs and ſucceſſors, for ever, do, by theſe preſents, l, alienate, 5 
and diſpone, to and in favour of the ſaid C. D. his heirs and aflig- 
nees whatever,. heritably, but redeemable, and under reverſion, | 
in manner after expreſſed, all and whole, the lands of 
in the which lands, mill, teinds, and others above diſponed, with 
the pertinents, I hereby bind and oblige me, my Yi and ſuc- 
ceſſors, to duly and lawfully infeft, veſt, and ſeiſe, the ſaid C. D. 
and his foreſaids, heritably, but redeemable, and under reverſion, in 
manner after ſpecified, to be holden from me and my above writ- 
ten, of our immediate lawful ſuperiors thereof, in the ſame way 
and manner, and as fully and freely in all reſp ects, as I, my pre- 
deceſſors, or authors, held, hold, or NT. have holden the 
ſame ourſelves; and for that effect I hereby make, conſtitute, 
and ordain . _ 4 and each of them, con- 
junctly and ſeverally, : my procurators and commiſſioners, to com- 
pear for me, and in my name, before my immediate lawful ſu- 
periors of the lands and others foreſaid, and, with all due reve- 
rence and humility, by ſtaff and baton, as uſe ; is, to reſign, as J, 
by theſe preſents, reſign, renounce, ſurrender, overgive, and de- 
liver, all and ſundry the ſaid parts and portions of the ſaid lands 
of in the hands of my immediate lawful ſuperiors 
of the lands and others foreſaid, or their commiſſioners having 
power from them to receive reſignations, and grant new infeftments 
thereon, in favour, and for new infeftment of rhe ſame, to be 
made, given, and granted, to the ſaid C. D. and his heirs and 
aſſignees whatever, heritably, but redeemable, and under reverſion, 
the lands, mills, teinds, and others above diſponed, from the faid 
C. D. and his heirs and ſucceſſors, at the term of W. or at 
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bind and oblige me, my heirs, and ſuccellors, to. warrant, acquit, 
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any other term of W. thereafter, upon payment to him or his 
foreſaids, of the ſum of I.. and in caſe of abſence or refuſa], 
conſignation of the ſaid ſums in the hands of the dean of guild or 
treafurer of the city of Edinburgh for the time being, to be made 
forthcoming to the ſaid and his foreſaids, on 
the peril of the conſigner, and the time and place of payment or 
confignation to be within St Giles's church in Edinburgh, where the 
pulpit ſtands, betwixt the hours of ten and twelve in the fore- 
noon, on the ſaid term 1 or on any other term of 
W. thereafter, forty days premonition for that effect being al- 
ways made of before by me or my foreſaids to the ſaid C. D. or 
his above written, perſonally, or at their dwelling-places, if with- 
in Scotland; and if forth thereof, at the market-croſs of Edin- 
burgh, pier and ſhore of Leith, in preſence. of a notary- public 
and witneſſes, as effeirs; and upon payment or confignation of 
which ſam, in manner above expreſſed, the lands, teinds, and o- 
'thers, above diſponed, ſhall, and are hereby declared to. be law- 
fully redeemed, looſed, and diſburdened, of the above- written 
diſpoſition and infeftments, as fully and freely in all reſpects 
as if ſach diſpoſition or infeftments had never been made, gi- 
ven, or granted, without the neceſlity of any decreet or declara- 
tor for that effeQ, any law or. practice to the contrary notwith- 

ſtanding: and for uſing which. order of redemption, a copy here- 
of, or of the inſtruments of ſeiſin to follow hereon, is hereby de- 


elared to be as valid, effectual, and ſufficient, as if a particular 


letter of reverſion was for that effect, of this date, given, granted, 
fubſcribed, and delivered to me by the ſaid 14 
with which, and all that can be objected againſt the. ſame, he, ] 
for himſelf, his heirs, and ſucceſſors, has diſpenſed, and, by ac- | 
ceptation hereof, diſpenſes for ever ; and becomes bound and ob- 
liged, upon redemption of the ſaid lands and others, in manner 
fore ſaid, to give, grant, ſubſcribe, and deliver to me, my heirs, 
and ſucceſſors, letters of regreſs, and all other writs neceſſary for 
retroceſſing me, in my full right and title of the lands, mill, 
teinds, and others above diſponed, veſting and ſeiſing me again 
in the ſame; upon which conditions and proviſions theſe preſents 
are granted and accepted of, and not otherwiſe; and with and 
under the ſaid conditions and proviſions, I, by theſe preſents, } 


and 


1 — Os 
and defend, this preſent diſpoſition, lands, mill, teinds, and . 
thers therein contained, and infeftments to follow thereon, to be 
good, valid, effectual, and ſufficient, free, ſafe, and ſure, to the 
ſaid C. D. SEO} his foreſaids, from all exiions, burdens, and 
incumbrances whatever, during the not redemption, at all hands, 
and againft all deadly, as law will: Excepting and reſcrving {H 
ways forth-and from the {aid warrandice all feu-rights and char- 
ters granted by me, my predeceſſors, or authors, to 
and his authors, of the foreſaid lands of ©. to be holden feu 
of me and my foreſaids, for payment of L. of yearly feu- duty, 
or any other feu- duty or caſualties therein mentioned; acts, in- 
ſtruments, and documents, upon the premiſſes, to take and extend; 
and generally every other thing legal and neceſlary to do, that I 
could have done myſelf if perſonally preſent, or to the office of - 
procuratory in ſuch caſes is competent; promiſing to hold firm and 
ftable, &c.: And for the ſaid C. D. and his foreſaids their fur- 
ther ſecurity, I hereby aſſign, transfer, and diſpone, to and in his 
favous, the haill writs, rights, progreſs, and title-deeds, of the 
lands, tends, mills, and others above diſponed, any wiſe con- 
ceived in favour of me, my predeceſſors or authors, in ſo far as 
the ſame may be any wiſe neceſſary to ſupport the ſaid C. D, &c. 
and his forefaids, their right and title to the lands and others a- 
bove diſponed, during the not redemption; and bind and oblige 
me to make the ſaid writs and title-deeds forthcoming to them for 
that effect: and I further hereby make, conſtitute, and ordain, 
che ſaid C. D. and his above written, my ceſſioner and aſſignee, in 
and to all feu-rents and caſualties of the lands and others above 
diſponed, at and after the term of next, during 
the not redemption, with full and ample power to call and ſue 
for, uplift, receive, and diſcharge the ſame, and every other le- 
gal and neceſſary thing thereanent to do, as fully and freely in 
all ene as I could have done before granting of this aſſigna- 
tion; which I bind and oblige me to warrant, ſo far as concerns. 
the ſaid writs and evidents, at all hands, and againſt all deadly,, 
as law will; and ſo far as concerns the feu or other duties, rents, 
and caſualties, from my own facts and deeds allenarly. And, 
laſtly, I bind and oblige me and my foreſaids, to free and relieve 
the ſaid C. D. and his above written, of all miniſters ſtipend, 
ſchoolmaſter's ſalary, feu, teinds, or other duties due, out of the 
land, 
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land, teinds, mills, and others above diſſ poned, at and preceding 
the ſaid term of next, which is hereby declared to 
be the ſaid C, D. his entry thereto ; he and his foreſaids being, by 
acceptation hereof, bound and obliged to free and relieve me and 


my above written Fo all miniſter's ſtipend, ſchoolmaſter's ſalaries, 


and all feu and teind duties, ceſs, public burdens, and others 


whatever, payable thereafter out of the lands, mill, teinds, and 


others above diſponed, n the not redemption. Regiſtration, 


ca of 5 Diſpoſiti tion and Cupid of a Charter expede wpon the Pro- | 
ag av in the D Dip. tion ae written, 15 


E it known to all men, by theſe preſents, me A. B. of C. 
Whereas the deceaſed W. Earl A his diſpoſition 

of date the _ day of ears, ſold, alie- 
nated, and diſponed, to and in favour of F. G. and his heirs and 


«llignees whatſoever, all and ſundry the lands and barony of 


&c. excepting the lands and others therein ex- 
ed redeemable, and under reverſion, the ſaid lands and o- 


thers, from the ſaid F. G. and. his" foreſaids, by the ſaid W. Earl 


of his heirs and aſſignees, at the term of 
in the year © er at any other ſubſequent term of W. 
upon payment or confignation of L. money, in manner 


more fully ſpecified in the ſaid diſpoſition; and upon which diſ- 
poſition, and procuratory of relignation therein contained, the ſaid 
F. G. obtained charter under the great feal, in his favour, of the 
ſaid lands and barony of redeemable in manner 
mentioned in the foreſaid diſpoſition in his Favour ; as the ſaid 


charter, of date | day of 

containing precept of ſeiſin, more fully eg And whereas the 
ſaid F. G. with conſent of the {aid W. did 
alienate and diſpone to H. J. of the ſaperiority 


of certain parts and portions of the ſaid lands and barony of 


therein particularly mentioned, and a proportion of the feu- duties 
and caſualties correſponding thereto, payable for the whole barony 


of | by K. L. of feuer therein, 
redeemable, and under "roverſiag, from the ſaid H. ] by the ſaid 
W. Earl of and his foreſaids, upon 


payment 
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payment or conſignation of the ſum of 


as the proportional part correſponding to the ſuperiority of the 
lands and others thereby diſponed, of the foreſaid ſum of 


for which the ſuperiority of the whole barony of 


is declared redeemable by the foreſaid diſpoſition and charter in 


favour of the ſaid F. G. and by which diſpoſition the ſaid F. G. 


aſſigned and transferred to the ſaid H. J. and his foreſaids, the 


charter under the great ſeal in his favour, above narrated, and 


unexecute precept of ſeiſin therein contained; as the {aid diſpofi- 
tion, containing ſundry other clauſes, of date 


more fully bears; upon which diſpoſition and precept of ſeiſin con- 


tained in the fad charter, then unexecuted, the ſaid H. J. was in- 
feft and ſeiſed in the aid parts and portions of the barony of 

„ upon ee alnd his ſeiſin recorded in 
the general regiſter the and ſaid year: And 
whereas the ſaid H. J. in conſideration of my having inſtantly ad- 
vanced and paid to him the foreſaid ſum of 


as the proportional part of the foreſaid ſum correſponding to the 
lands and others hereby diſponed, did ſell, alienate, and diſpone, to 
me, my heirs and aſſignees whatſoever, all and whole the ſaid parts 


and portions of the barony of | Contained in the 


foreſaid diſpoſition, by the faid f. . to the ſaid H. ]. heritably, 


but redeemable, and under reverſion?” in manner mentioned in the 


ſaid diſpoſition of the ſaid lands in . AFM of the ſaid H. ]. as the 


ſaid diſpoſition, of date more fully bears; and upon 


which diſpoſition, and procuratory of reſignation therein contain- 
ed, I obtained a charter of reſignation under the feal appointed 


by the treaty of union to be kept and uſed in Scotland in place of 
the great ſeal formerly uſed there, of the lands and others contain- 
ed in the ſaid diſpoſition in my favour, and of certain other lands 


therein mentioned; which charter is dated at Edinburgh the 


And now ſeeing that G. G. has inſtantly 
made payment to me of the ſum of 


wit ye me to have ſold and diſponed, likeas I 1 ſell and diſ- 


pone, to the ſaid his heirs and aſſignees ee rt heritably, 
but under reverſion, in manner after mentioned, all and whole 
the following parts and portions of the lands and barony of 
VIZ: redeemable always, and under reverſion, 
SES B the 


N 
the faid parts and portions of the barony of | from the ſaid 


SG. G. and his foreſaids, by the ſaid * W. Earl of 


his heirs or aſſignees, in manner mentioned in the original 
diſpoſition granted by the faid W. Earl of to the ſaid 


F. G. above ber and the clauſe of redemption contained in 


the ſaid diſpoſition. is herein held as repeated brevitatis cauſa - 


And I hereby bind and oblige me, my heirs and ſucceſſors, upon 


our own proper charges, to infeft and ſeiſe the ſaid G. G. and 
his foreſaids, in the faid lands, fiſhings, and others, above diſ- 
poned, under the reſervation before written, to be bolden from us, 
and our foreſaids, of our immediate N N ſuperiors of the ſame, 5 


in like manner, and as freely, in all, reſpects, as we held, or 
might have held the ſame; and for that effect, I hereby aflign 


and transfer to the ſaid G. G. and his foreſaids, the whole writs 


and evidents of and concerning the foreſaid lands and others ; 


and particularly, without prejudice to the foreſaid generality, the 
foreſaid charter of reſignation, in my favour, of the ſaid lands 
and others above diſponed, and of certain other lands therein 


mentioned, with the precept of ſeiſin therein, ſtill unexecuted; 
and that allenarly, in ſo far as concerns the lands and others Ss | 
bove difponed, and no farther ; with full power to the ſaid G. G. 


and his foreſaids, to obtain | themſclves, duly infeft and ſeiſed in 
the lands and others . diſponed, in virtue of the precept of 


ſeiſin contained in the foreſaid charter, and this preſent convey- 
ance thereto; which diſpoſition, with the lands and others above 
diſponed, ad infeftments to follow hereon, under the reſervation 

before written, I bind and oblige me, and my foreſaids, to war- 


rant to the ſaid G. G. and his forefaids, from our own proper 
fact and deed, done or to be done, in prejudice hereof, allenarly: 


Excepting always from this preſent diſpoſition of the ſaid lands 


and others, and warrandice thereof, above mentioned, all feu- 
charters, and other infeftments of property of the ſaid lands and 


others, granted by the ſaid W. Earl of to K. L. of 


or any others, feuers and vaſſals therein; and under which ex- 
ception the foreſaid diſpoſition firſt above narrated was granted 
by the faid W. Earl of to the ſaid F. G.; and further 
| ew eby aſſign and diſpone, to and in favour of the ſaid G. G. 
and his foreſaids, the ſum of L. as the feu-duty here- 
by agreed 2 and fixed to be paid to the ſaid by the 

{aid 
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ſaid G. G. and his foreſaids therein, as the proportional part of 


the ſum of being the feu- duty due for the lands above 
diſponed, together with the lands of which are not 


hereby diſponed, and other cuſtoms and caſualties whatſoever, 
due and payable forth of the foreſaid lands and others from and 
after the term of next, during the not redemption ; | 
and I bind and oblige me and my foreſaids to warrant the above 


aſſignation from my own facts and deeds allenarly. Conſenting 
to We regiſtration, &. 


Copy of a D Dipefti tion and ahi ignation, 4. B. to C. D. 


BE it known to all men by theſe preſents, me A. B. Whereas 

B. in conſideration that I had advanced and paid to him 
the bh of Jp by his diff poſition, of date the 
day of ſold, alienated, and diſponed, to me, my 
tes, and aſhignees whatſoever, all and whole the lands and 0— 
thers therein mentioned; and, particularly, all and whole the 
lands and others hereafter diſponed; redeemable always, and un- 


der reverſion, from me or my foreſaids; by the ſaid C. D. his 


heirs and ſacceſſors, upon Pen to me of the ſaid ſum of 
1 * the term of in manner more fully 


5 mand; in the ſaid diſpoſition ; and by which diſpoſition the 
ſaid C. D. bound and obliged him, his heirs and ſucceſſors, duly 


and validly to infeft and ſeiſe me and my foreſaids, to be held of 


his immediate lawful ſuperiors of 1255 kene and for that effect 


he aſſigned and diſponed to me and foreſaids, heritably, but 
under reverſion as aforeſaid, a charter { pnder the ſeal appointed 
by the treaty of Union to be kept and uſed in Scotland in place 


of the great ſeal formerly uſed there, in his favours, of the lands 


and others thereby diſponed, and of certain other lands therein 
mentioned, and that allenarly in ſo far as concerned the lands 
and others thereby diſponed, and no further; which charter is 
dated the day of And now ſeeing that C. D. 
has inſtantly advanced and paid to me the ſum of L. 

as the ſum hereby agreed to correſpond to the lands and others 


hereafter diſponed, of the foreſaid ſum of for which 
the whole lands and others contained in the diſpoſition above 
narrated 


. 
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narrated in my favour, are declared to be redeemable : Therefore 
wit ye me to have ſold, alienated, and diſponed, to and in fa- 
your of the ſaid C. D. his heirs or aſſignees whatſoever, herita- 
bly, but under reverkon, in manner after mentioned, all and 
whole, &c. redeemable always, and under reverſion, the ſaid 


lands and others above diſponed, from the ſaid C. D. or his fore- 
aids, by the ſaid J. B. his heirs and ſucceſſors, at the term of 


or at any other term of thereafter, by pay- 
ene eng to the ſaid C. D. and his foreſaids, of the ſaid ſum 


aft upon forty days premonition, to be given by the 


fall 4. B. or his foreſaids, to the ſaid C. D. or his foreſaids, per- 
ſonally, or at their dwelling-houſes, by a notary-public and wit- 
neſſes; and that an inſtrument, under the hands of a notary- 
public, ſhall be holden legal and ſufficient evidence thereof : And 
I hereby bind and oblige me, my heirs and ſucceſſors, duly and 
validly to infeft and ſeiſe the ſaid C. D. and his foreſaids, in the 
lands and others above diſponed, under the reverſion above writ- 
ten; and for that effect, I hereby aſſign and transfer to the ſaid 
C. D. and his foreſaids, the foreſaid charter of reſignation in fa- 
vour of the ſaid J. B. as alſo the diſpoſition thereof by the ſaid 
J. B. in my favour, above narrated ; * that allenarly, in ſo far 
as concerns the lands and others abore diſponed, and no further; 
with full power to the ſaid C. D. and his foreſaids, to obtain 
themſelves duly and lawfully infeft and ſeiſed in the lands and o- 
thers above diſponed, in virtue of the ſaid charter, and precept of 
ſeifin. therein contained, ſtill unexecuted, and this preſent con- 
veyance thereto ; which diſpoſition of the lands and others above 
diſponed, with the infeftment to follow thereupon, under the 
reverſion before written, I bind and oblige me, my heirs and ſuc- 
ceſſors, to warrant to be good and ſufficient to the ſaid C. D. and 
his foreſaids, from my own proper fact and deed, done or to be 
Cone in prejudice hereof allenarly: Excepting always from the 
diſpoſition of the lands and others above mentioned, and from 


the warrandice thereof, the feu-charter and infeftment of pro- 


perty of the ſaid lands and others ſtanding in the perſon of 


S. H. without prejudice to the ſaid C. D. and his fore- 


ſaids to quarrel the ſaid feu-rights, upon any grounds of law 
that will not infer warrandice againſt the ſaid J. B. granter of 


the ſaid iow, or againſt me; And further, L hereby make and 
conſtitute 
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conſtitute the ſaid C. D. and his foreſaids, my ceſſioners and al- 


and others above diſponed, but alſo in and to the whole fen- 
duties, rents, profits, and cafualties, of the ſaid lands and others 
above diſponed, from and after the term of 

and in all time coming thereafter, during the not redemption: 

And in regard the whole lands of whereof the 


under me by the ſaid G. H. for payment of the ſum of 

therefore it is hereby agreed, that the ſaid C. D. ſhall be intitled 
to the ſum of of the ſaid feu-duty, for the lands above 
diſponed; and the remainder of the ſaid to be paid to 


by me, and which are not hereby 8 e ation, &c. 


upon which a Charter was expede a7 Mr Stuart # 1 orrence, Wr iter 
to the Signet. 


E it known, Cee. me How Dalryinile of Fordell, Eſq; ſuperior 
of the lands and others underwritten : Whoams John Dal- 


to me of the ſum of L. 20 Sterling, for my granting the right 
and diſpoſition after mentioned, whereof I hereby grant the re- 
ceipt, renouncing all exceptions and objections to the contrary : 
Therefore wit ye me to have fold, annailzied, and diſponed, as 1, 


the faid Mr John Dalrymple, his heirs and aflignees, heritably, 
(but redeemable always, and under reverſion, in manner after 


of Fordell following, viz. the lands of Coats, as preſently poſſeſo- 
by myſelf ; with the teinds, parſonage and vicarage, thereof, lying 


which lands was feued out by me to Mr David Dalrymple Advo- 
cate, for an yearly feu-duty of L. 30 Scots, by a diſpoſition dated 
the 20th day of July current, together-with all right, title, intereſt, 
and claim of right, which I, my predeceſſors and authors, had, 
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ſignees, not only to the whole writs and evidents of the lands 


lands and others above diſponed are a part, are held feu of and 


me, my heirs and ſucceſſors, for the part of the lands ſtill retained 


Cy of a Diſpoſe tion, or Madſet-right, Dad in Mid-Lothian, ant 


rymple, Eſq; younger of Couſland, Advocate, has made payment 


by theſe prefents, ſell, annailzie, and diſpone, to and in favour of 


mentioned); all and haill theſe parts and portions of the barony 
ed by James Brodie; the lands of Blackdog, as preſently poſſeſſed 


within the lordſhip of Newbottle, and t{heriftdom of Edinburgh ; 55 
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have, or any ways may have, claim, or pretend thereto ; in 
the which lands, teinds, and others foreſaid, I bind and o— 


blige me, my heirs, and ſucceſſors, to infeft and ſeiſe the ſaid 


John Dalrymple, and his foreſaids, upon their own proper char- 
ves and expences, to be holden of our Sovereign Lord the King's 
Majeſty, and his Highneſs's ſucceſſors, in free blanch, for pay- 
ment yearly, at the term of Whitſunday, of the ſum of L. 18 
Scots money, as a proportional part of L. 40 Scots money of 


blanch-duty payable yearly by me to his Majeſty for the whole 


barony of Fordell, and that by reſignation thereof; and for that 
effect, to make, grant, ſubſcribe, and deliver, all writs requiſite 


and neceſſary, And for effectuating the ſaid infeftment by reſig- 


nation, wit ye me to have made and conſtitute, as I by theſe pre- 
ſents make, conſtitute, and appoint. 5 


. and each of them, conjunctly 
and ſeverally, my very lawful and irrevocable procurators to 


the effect under written; giving, granting, and committing, to 


them, my full power and commiſſion to reſign, ſurrender, up- 


give, overgive, and deliver, all and haill theſe parts and portions 
of the barony of Fordell following, viz. the ſaid lands of Coats, 
as preſently poſſeſſed by James Brodie; the ſaid lands of Black- 


dog, as preſently poſſeſſed by myſelf ; with the teinds, parſonage 
and vicarage, thereof, lying within the lordſhip of Newbottle, 


and ſheriffdom of Edinburgh, which lands were feued out by me 
to the ſaid Mr David Dalrymple, for the ſaid feu-duty of L. 30 


Scots, by a diſpoſition, dated the ſaid 20th day of July current, 
together with all right, title, and intereſt, which I, my prede- 
ceſſors and authors, had, have, or any wiſe may have, claim, or 
pretend thereto, in the hands of our Sovereign Lord the King's 
Majeſty, and his Highneſs's ſucceſſors, or of his commiſſioners, 


having power to receive reſignations, and grant new infeftments, 
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in favour, and for new infeftment of the fame, to be made and 


granted to the {aid John Dalrymple, and his foreſaids, heritably, 
but redeemable always, and under reverſion, as follows, viz. Pro- 
viding always, as it is hereby expreſsly agreed upon, That the 
lands and others above diſponed {hall be redeemable by me, my 
Heirs and ſucceſſors whatſoever, from the ſaid John Dalrymple, 
and his foreſaids, at the term of Whitſunday 1768, or at any o- 
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ther term of Whitfanday thereafter, by payment-making to them, 
or conſignation for their behoof, op the ſum of L. 20 Sterling, 
upon premonition to be made to them forty days preceding the 
term of redemption, perſonally, or at their dwclling-places, in 
preſence of a notar and witneſſes, as effeirs; and in caſe of ab- 


ſence or refuſal, the redemption· money to be conſigned in the 
hands of the caſhier of the Royal Bank, or treaſurer of the 


Bank of Scotland, upon the peril of the conſigner; and the 


place of redemption. to be within St Giles's church in E- 
dinburgh, at that place where the Earl of Moray's tomb is fi- 
tuated ; and an extract of theſe preſents, or of the infeftment to fol- 
low hereupon, {hall be as good, valid, and ſufficient, for uſing the 
order of redemption, as if a particular reverſion were granted on a 
paper apart, with all ſolemnities neceſſary, acts, inſtruments, and 


documents hereupon, to take, aſk, lift, and raiſe; and, gene- 


rally, all and ſundry other things requiſite and neceſſary there- 
anent to do, uſe, and exerce, in the ſame manner, and as freely in 
all reſpects, as 1 might do herein if perſonally preſent, or which 
to the office of procuratory in ſuch caſes is known to appertain; 
all which I promiſe to hold firm and ſtable: and I bind and ob- 


lige me, and my foreſaids, to warrant, acquit, and defend, the 


lands and others above diſponed, with chis preſent diſpoſition, and 
infeftment to follow hereupon, to be free, ſafe, and ſure, to the ſaid 
J. D. and his foreſaids, from all perils, dangers, burdens, and in- 
cumbrances whatſoever, at all hands, and againſt all deadly, as 
law will: Excepting always from the foreſaid warrandice, the tore- 
{aid diſpoſition made and granted by me, in favours of the ſaid 
Mr David Dalrymple, whereby I diſponed the lands and others 


foreſaid, to be holden feu, for payment yearly of L. 30 Scots of 


feu-duty : and further, . by theſe preſents, not only aſſign, 
transfer, and diſpone, to and in favours of the ſaid J. D. and his 
foreſaids, the whole writs, rights, titles, and ſecurities of and 


concerning the lands and others above diſponed; but alſo, the 
foreſaid feu-duty, and other caſualties of ſuperiority, payable 
forth of the ſaid lands by the faid Mr David Dalrymple, from 


and after the term of Whitſunday laſt paſt, and in all time co- 


ming, during the not-redemption aforeſaid; turning and tranſ- 


ferring the whole right of the premifles, from me, and my fore- 
ſaids, to and in favours of the {ud ]. D. and his foreſaids, whom 
4 


( 12 ) 


hereby ſurrogate and ſubſtitute in my full right and place of 
the premiſes, impowering them to uplift and-receive the ſaid feu- 
duty, to grant receipts and diſcharges thereof, and, if there is 
occaſion, call, charge, and purſue therefor ; and, generally, to do 
every other thing thereanent which I could have done myſelf 
before granting hereof: which aſſignation, I bind and oblige me, 
and my foreſaids, to warrant as follows, viz. in ſo far as con- 
cerns the writs and evidences, at all hands, and againſt all deadly, 
as law will; and in fo far as concerns the ſaid teu-duty, from my 
own proper fact and deed, done or to be done, in hurt and pre- 
judice hereof allenarly : and I bind and oblige me, and my fore- 
Rid to make forthcoming to the ſaid J. D. and his foreſaids, the 
writs and titles of the ſaid lands, whenever they have neceſſary 
uſe for the ſame, upon their receipt, and obligation for redelivery 


thereof. Regiſtration, &c. Signed at Edmburgh, 27th Jes 1758. 


Diſpoſition, James Wemyſs, Eſq; of Wemyls, to 
* Dalrymple, Eſq; 5 


James Wemyls of Wemyſs, Eſq; ſuperior of the lands and 

others under-written : Whereas Hugh Dalrymple of Fordell, 
Eſq; has made payment to me of the ſum of L. 20 Sterling, for 
my granting theſe preſents, whereof I hereby grant the receipt, re- 
nouncing all exceptions and objections in the contrary ; therefore 
wit ye me to have ſold, annailzied, and diſponed, as I, by 
| theſe preſents ſell, annailzie, and diſpone, 
of the ſaid Hugh Dalrymple, his heirs and aſhgnees, heri- 
tably, but redeemable always, and under reverſion, in manner 
after-mentioned, all and haill the lands of Powguild and Glen- 
ningſtone, with the haill parts, pendicles, and pertinents thereof, 
tenants, tenantries, and ſervice of free tenants of the ſame, all 
lying in the pafih ß and ſhire of Fife, as the 
ſame are more particularly deſcribed in the rights and infeftments 
thereof, with all right, title, intereſt, and claim of right, which 
I, my predeceſſors, or authors, had, have, or any wiſe may have, 
claim, or pretend thereto, or any part thereof, in time coming: 
In the which lands I bind and oblige me to infeft and leiſe 5 
ſaid Hugh Dalrymple, and his foreſaids, upon their own proper 
charges and expences, to be holden of our Sovereign Lord the 
King's Majeſty, and his royal ſucceſſors, in free blanch, for yearly 
payment of the blanch- duties, and other duties, formerly payable 
by me for the ſaid lands, and that by reſignation thereof; and for 
that effect to make, grant, ſubſcribe, and deliver, all writs re- 
quiſite and neceſlary : And for effeQuating the ſaid infeftment by 
reſignation, wit ye me to have made and conſtitute, as I, by theſe 
preſents, make, conſtitute, and appoint 


and each of you, conjunctly and ſeve- 
verally, my very lawful and undoubted procurators, to the enact - -- 
underwritten ; giving, granting, and committing, to them, my 

full power and commiſſion, to reſign, ſurrender, upgive, over- 
give, and deliver, all and haill che faid lands of Powguild and 
Glenningſtone, with the haill parts, pendicles, and pertinents 
thereof, lying as aforeſaid; together with : all right, title, intereſt, 
and claim of right, Which I, my predeceſſors, or authors, 3 
| A lav 


to and in favours 


1 
have, or any wiſe may have to the ſaid lands, or any part ther of, 
in che hands of our Sovereign Lord the King's Majeſty, and his 
Highneſs's ſucceſſors, or of his commiſſioners Having power to 
receive reſignations, and grant new infeftments thereupon, in 


favours, and for new infeftment of the ſame, to be made and 
granted to the ſaid Hugh Dalrymple, and his foreſaids, heritably, 


"but redeemable alw ays, and under reverſion, as follows, V1Z. Pro- 


viding always, as it is hereby expreſsly agreed upon, That the 
lands and others above diſponed ſhall be redeemable, by me, my 
heirs and ſucceſſors, from the ſaid Hugh Dalrymple and his fore⸗ 
{aids, at the term of Whitſunday 1770 years, or at any other 

term of Whitſunday thereafter, by payment- making to them, or 
conſignation for their behoof, of the ſum of I.. 20 Sterling „ upon 
premonition to be made to them forty days preceding che term 
of redemption, perſonally, or at their dwelling- places, in preſence 
of a notary and witneſſes, as effeirs ; and in caſe of abſence or 


- refuſal, the redemption-money to be conſigned in the hands of the 


caſhier of the Royal Bank, or treaſurer of the Bank of Scotland, 
upon the peril of the conſigner; and the place of redemption to be 
withinStGiles's church, at that place where the Earl of Moray's tomb 


is ſituated ; and an extract of theſe preſents, or of the infeftment to fol- 


low hereupon, ſhall be as good, valid, and ſufficient, for uſing the 


order of redemption, as if a particular reverſion were granted on a 


paper apart, with all ſolemnities neceſſary; acts, inſtruments, and 
documents, one or more, in the premilles, to aſk, lift, and raiſe; 
and, generally, to do every other thing chercanent which I could 
do my ſelf, if perſonally preſent, or which to the oflice of procura- 
tory in ſuch caſes is known to appertain, promiſing to hold firm 
and ſtable whatſoever my ſaid procurator does, or lawfully cauſes 
to be done in the premiſſes; and I bind and oblige me to war- 
rant, acquit, and defend, the lands and others . diſponed, 
with this preſent diſpoſition, and infeftment to follow thereupon, 
to be free, ſafe, and ſure, to the ſaid Hugh Dalrymple, and his 
roreſandg, from all perils, dange rs, and incumbrances whatſocver, 
it all hand is, and againſt all deadly, as law will; excepting always 


1 the forefaid warrandice the feu-rights and diſpoſitions of 


the property of the foreſaid lands granted by me, my pr 1 rs * 


or authors: And further, I by theſe preſents, not only at: 


transfer, and Qifpone, to the ſaid Hugh Dalrymple, and his for 
faids, th * e hole writs, rights, titles, and ſecurities, of and con- : 
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cerning the lands and others above diſponed ; but alſo the feu— 
duties and other caſualties of ſuperiofity ; payable ſorth of the 
{aid lands, from and after the term of W bitſunday next to come, 
and 1n all time coming during the not redemprion, as 57 


ſaid; turning and transferring the whole right of the premiſſes, 


rom me and my foreſaids, to and in favour of the ſaid Hugh 
Dalrymple, and his foreluids. whem I hereby ſurrogate and ſub- 
ſtitute in my full right and place thercof; impowering them to 


9 and receive the 1 feu- duties, to grant recolpts, diſchar- 


ges, and conveyances of the fame, and, generally, to do every thing 
thereanent which I could have done mylelf, before granting 


hereof; which aſſignation 1 bind and oblige me to warrant as 


follows, viz. in ſo far as concerns the writs and evidents, at all 
hands, and againſt all deadly, as law will; and in ſo far as con- 
cerns the faid fteu-duties, from my ow a proper fact and deed 
allenarly, done or to be done by me, in hurt and prejudice hereof: 
And I have herewith delivered up to the ſaid Hugh Dalrymple the 
following writs, viz, Extract diſpoſition ot the Javda above diſ- 


poned, by the deceaſed James Earl of Wemyſs, in my favour, 


therein deſigned his third lawful ſon, dated the 13th day of July, 
and regiſtrated in the books of ſeſſion the 17th day of Auguſt, 


1754 years; Charter under the great ſeal, and inſtrument of re- 
ſignation thereon, both in my favours, dated the 6th of Auguſt, 


Shes year laſt mentioned, and eee, of ſeiſin following upon 


the ſaid charter in my art our, dated the 15th, and regiſtr ate in 


the general regiſter of ſeiſins kept at Edinburgh, the 20th day of 


| Auguſt, and year alſo laſt mentioned; all to be kept and uſed by 
the ſaid Hugh Dalrymple and his foreſaids, as het own proper 
writs, in all time coming. And I conſent to the regiſtration hereof 


in the books of council and ſeſſion, or any Po Ye judges books 
competent, therein to remain for preſervation ; and thereto TI 
conſtitute Bn | 


my procurators, In witneſs whereof, theſe preſents are wrote upon 


this and the three preceeding pages of [tan 2d paper, by Francis 
Strachan, clerk to David Anderſon writer to the ſignet, and ſub— 


ſcribed by me, at Wemyls-houfe, the 6th day of May 1766 + hls 


before theſe witneſſes William! Aurdoch and Ge corge Aedie, bot! 
my ſervants. 


Jas WEN OY 


Will. Murdoch wwitneſs, 
George Aedie witneſs, 
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Diſpoſition, Sir Robert Munro of Fowlis, to George 
Munro of Culcairn, his ſecond lawful fon, 24th 
May 1708, 


E it kend till all men, be thir preſents, me Sir Robert Mun- 
ro of Fowlis, Knight and Baronet, heritable proprietor of 


the lands and others under written, for certain onerous cauſes and con- 
federations moving me, to have ſold, annailzied, and diſponed, like- 


as I, be thir preſents, ſell, annailzie, and diſpone, to and 1n favours 
of George Munro of Culcairn, my ſecond lawful ſon, his airs- 
male and aſſignies whatſomever, all and haill the lands of Contu- 
lich, Over and Nether, with the Fortar of Ardoch and Aucha- 
vaich, with the pertinents, all lyand within the parochine of Al- 
nes, and barony of Fowlis, and ſheriffdom of Roſs, heritably, 


and under reverſion, in manner after expreſſed; and bind and Th 


Iige me, my airs and ſucceſſors, with all convenient diligence, to 


duly and lawfully infeft and ſaiſe the ſaid George Munro, my ſe- 


cond lawful ſon, and his foreſaids, heritably, and under rever- 
ſion, in the foreſaid lands of Contulich, and pertinents above ſpe- 


cified, by two ſeveral infeftngents, in due and competent form; the 


one of che ſaid infeftments to be holden of me and my airs-male 
in free blanch, for payment-making of one penny Scots money 
upon the ground of the ſaid lands, at the feaſt and term of Whit- } 
ſunday yearly, if the ſame beis aſked allenarly; and the other of 
the ſaid infeftments to be holden frae me and my foreſaids, of my 
immediate lawful ſuperiors of the ſamen, for payment-making to 
them of the duties, ſervices, and caſualties, contained in mine 
and my predeceſſors rights and evidents of the ſamen, fickhke and 
as freely in all reſpects as I hold the {amen myſelf; and thar either 
by reſignation or confirmation, as beſt ſhall pleaſe my faid ſon: 
Ald for expeding the ſaid infefrment by GT, I the faid 
Sir Robert Munro conſtitutes . 


and: ilk ane of you, conjunctly and feverally, my procuratcrs for | 
me, and 1n my name; giving, granting, and committing to you, | 
and ilk ane of you, conjunctly and ſeverally, my full plain power, 
expreſs mandate, commiſſion, and charge, for me, and in my 
name, to compear before my immediate lawful ſuperiors of 85 
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lands and others above written, or their commiſſioners, having 
their power and commiſſion to receive reſignations, and granting 
infeftments thereupon, at and upon whatſumever day or days, 
place or places, lawful and convenient, with all humility ant 
condign reverence, as becometh, purely and ſimply, by ſtaff} and 
baſton, as uſe is, to reſign, over-give, and deliver; likeas, by the 


tenor hereof, I the ſaid Sir Robert Munro refign, ſurrender, up- 


give, over-give, and deliver, (but with and under the condition 
of reverſion and others after expreſſed), all and ſundry the foreſaid 
lands of Contulich, Over and Nether, Fortar of Ardoch and Au- 


chavaich, with the pertinents, lyand as ſaid is, in the hands of 
my immediate lawful ſuperiors thereof, or their commiſſioners, or 


others above ſpecified, in favour and for new infeftments of the 


fame, to be made and granted to the ſaid George Munro my ſon, 


and his airs-male and aflignies whatſumever, heritably, and un- 


der reverſion, in manner after expreſſed, in due and competent 


form, as accords; acts, inſtruments, and documents, to raiſe, 


_ aſk, and lift, and, generally, all other things in the premiſſes that 


to the office of procuratory is known to appertain in ſuch caſes to 


do, uſe, and exerce, ſicklike, and as freely in all reſpects, as I or 


my foreſaids might have done if perſonally preſent ; promiſing to 
hold firm and ſtable whatever my ſaid procurators in the premiſ- 


ſes lawfully does: both w Herts (ny hgh Dear this clauſe of 
 warrandice following: Likeas I 


„be thir' preſents, bind and oblige 
me and my foreſaids, under the reſfervation under expreſſed, to 
warrand, acquit, and defend the ſald/lands to be contained in the 
ſaid infefrments, and others above r$hearſed, to my ſaid fon, and 
his above ſpecified, at all hands, and ve all deadly, as law 
will; reſerving always furth and frae this warrandice any right 


made by my predeceſſors and authors to the heritable tenants and 


fewers of the ſame lands, and ſicklike with and under the condi- 
tion and reverſion after expreſſed: Likeas it is hereby expreſsly de- 
clared, That the foreſaid lands of Contulich, Upper and Nether, 
with the ſaid Fortar of Ardoch and Auchavaich, {hall be redeem= 
able by me and my foreſaids at any term of Whitlanday hereafter 
following, for payment or conſignation of the ſum of 1000 merks 
Scots money, fourty days before the foreſaid term, in the hands 


| of any of the magiſtrates of the town of Taine, or any reſponſible 


perſen of the pariſh of Alnes, if refuſed by my faid ſon; to which 
ele, a double of this right, or an extract of the ſcaſing to be ta- 
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ken hereupon, ſhall be a ſufficient warrand for redeeming the ſa- 
men lands from my faid ſon and his above ſpecified : And ſick- 
like I, be thir preſents, make my ſon and his above ſpecified my 
undoubted ceffioners and aſſignies (during the not redemption 
foreſaid) in and to the farms and duties payable furth to me of 
the ſaid lands, and be thir preſents aſſign and diſpone to him, and 

5 his foreſaids, the haill writs and evidents belonging to me of the 
foreſaid lands, and ſhall make the ſame to be forthcoming to him 
and his foreſaids whenever they have neceſlarily to do therewith, 
upon their obligation to deliver the ſame back to me jupon de- 
mand. And conſents thir preſents be regiſtrate in the books of 
council and ſeſſion, or others competent, therein to remain for 
conſervation; and to that effect conſtitutes 


my procurators, Attour, to the effect the ſaid George Munro, 
and his foreſaids, may be infeft in the foreſaid lands and others 
above ſpecified, I the ſaid Sir Robert Munro requires you 


and ilk ane 
of you, conjunctiy and ſeverally, my bailies in that part, That, 
incontinent this my precept of ſaſine ſeen, ye paſs to the grounds 
of the foreſaid lands of Contulich, Over and Nether, and Fortar 
of Ardoch and Auchavaich, with their pertinents, and there give 
actual and heritable ſtate and ſaſine, corporal and real poſſeſſion 
of the foreſaid lands of Contulich, Over and Nether, and Fortar 
above ſpecified, with the pertinents, lyand as ſaid is, to the ſaid 
George Munro, or his actorny in his name, the bearer hereof, by 
deliverance to him of earth and ſtone of the ground of the ſaid 
lands, as uſe is; redeemable alway, and under reverſion, in man- 
ner above expreſſed: and this in no wiſe you will leave undone. 
The which to do we commit to you, conjunctly and ſeverally, 
my full power, by thir preſents. In witneſs whereof, I have ſub- 
ſcribed thir preſents (written by John Munro of Miltoun) with 
my hand, at Fowlis, the 24th day of May 1708 years, before theſe 
witnelies, John Munro i in Newtown, and the faid John Munro of 
Miltoun, writer foreſaid. 


R. MUN R O. 

re . 
Jh Munro witneſs, 
Part 


1 


part of the Minutes of election referred to in the 


foregoing Anſwers. 


Here was preſented, and given in to the meeting, a claim for 
Hugh Dalrymple of Fordell, Eſq; ſetting forth, That the 
rt ſtands infeft in the lands of Powguild and Glenning- 
ſtone, with the parts and pendicles thereof, lying within the pa- 
Triſh of Auchterderran, and ſhire of Fife; but redeemable from 
him by the Honourable James Wemyſs of Wemyſs, at Whitſun- 
day 1777, or any term of Whitſunday thereafter, on payment or 


conſignation of L. 20 Sterling, and held blanch by the claimant 
immediately of the crown, all conform to charter of reſignation, 
under the union-ſeal, of the ſaid lands, in the claimant's favour, 


dated the 3d day of July 1766 years, and to his ſeiſin following 


thereupon, dated the 2 1ſt day of Augult 1 706 years, and recorded 


in the general regiſter of ſeifins, at e the 2oth day of 


: September thereafter. 


To inſtruct that the aki title is a proper wadſet, 11 
is herewith produced the dif; poſitiom of the ſaid lands, by the ſaid 
James Wemyſs, in the chic favour, whereupon the 1aid 
charter proceeds; and to iftru that the ſaid lands are above 
L. 400 Scots of valued rent, there is produced a certificate, under 
the hands of the clerk, and two commiſſioners of ſupply, bear- 
ing, That the lands of Glenningſtone ſtand valued in the ceſs— 
books at L. 309 Scots, and the lands of Powguild at L. 579 
Scots. 

Upon theſe titles Mr Dalrymple claims to be inrolled in the 
roll of freeholders for the ſhire of Fife, having right to vote at 
the election of a member of parliament. The ſaid Hugh Dal- 


rymple” s titles referred to in the claim were alſo produced to the 


meetin 

It =_ objected to the Gd Hugh Dolranagle, That he formerly 
claimed to be inrolled in this county, and his qualification was 
found to be inſufficient : That he was now again claiming upon 
the ſame title ; and the only difference between his preſent claim 


and the former one is, that he now produces a diſpoſition from 
Mr 
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and at the ſame time is not a proper wadſet, which is the only 
ſpecies of redeemable right that gives a vote. It has no reſem- 
Wader to a wadſet, in any of its clauſes; and is only a ſale under 

reverſion, and therefore the claimant is not entitled to be inrolled. 
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"26k My Weray * of Wemyſe, as the ground of his charter, But this 


ben will not aid him, becauſe it appears to be redeemable, 


To which objection it was anſwered, It is clear from the diſ- 


poſition by Mr Wemyſs, that Captain Dalrymple ; is a, proper wad- 
fetter. It is not a diſpoſition in ſecurity or relief of a debt which 
18 reprobated by the act 1681; for in theſe caſes the creditor 
muſt account for his intromiſſons. But here the claimant is not 


only intitled to draw the conſtant yearly profits of the lands, but 
alſo eyery caſualty of ſuperiority, how much ſoever they may ex- 
ceed the ſum, upon payment or e whereof the lands 
may be redeemed. PEAS: 

"The meeting having heard and conß dered the bd claim, and 
jane ien thereof, objections. and anſwers, and the roll being 


Called, and votes marked, it carried, by -Gixty to fifty-eight, to 


inroll Captain Dalrymple ; and the meeting ordered him to be in- 


rolled 2 for the ſaid lands of Powguild and Glenning- 


ſton, being L. 888 Scots money of valued rent. 
Then the ſaid Hugh Dalrymple was qualified, by ſwearing the 


_ oath of allegiance, and fignige- rhoame, with the > kg as 


the law directs; and the tl. F 2 and poſſoqicn Being r 
* be cool am. ſubſcribe. wg lars, Wan a rut of parchment, 
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Mr Wemy ſs of Wemyſs, as the ground of his charter, But this 
Viſpoliion will not aid him, becauſe it appears to be redeemable, 
and at the ſame time is not a proper wadſet, which 1s the only 
ſpecies of redeemable right that gives a vote. It has no reſem- 
Nane to a wadſet, in any of its clauſes; and 1s only a ſale under 
reverſion, and therefore the claimant is not entitled to be inrolled. 

To which objection it was anſwered, It is clear from the diſ- 
poſition by Mr Wemyſs, that Captain Dalrymple 3 is a, proper wad 
ſetter. I® is not a diſpoſition in ſecurity or relief of a debt which 
is reprobated by the act 1681; for in theſe caſes the creditor 
muſt account for his an: But here the claimant is not 

only intitled to draw the conſtant yearly profits of the lands, but 
alſo every caſualty of ſuperiority, how much ſoever they may ex- 
ceed the ſum, upon payment or conſignation whereof the lands 
may be redeemed. 

The meeting having heard and conſidered the ſaid claim, and 
inſtructions thereof, objections and anſwers, and the roll being 
called, and votes marked, it carried, by faxty to fifty-eight, to 
inroll Captain Dalrymple ; and the meeting ordered him to be in- 
rolled accordingly, Sor the ſaid lands of Powguild and Glenning- 
ſton, being L. 888 Scots money of valued rent. 

Ihen the ſaid Hugh Dalrymple was qualified, by ſwearing the 
oath of allegiance, and fignige- the-lame, with the allurance, as 
the law Greets and the 54th x: Irult, and poT=Hor: being; 
him, be took an' { bſeribe ye far, pn a 1 ol parchment. 
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